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CHAPTER I. 


F ſocieties in general, where all the 
members are equal. 


ſociety what. II. What air of a ſociety bind its mem- 
ers. III. Upon an equality of votes nothing,” is done.” 
. Natural majority what, and how" to be reckoned. 
. Abſent members have a br to vote by Ae. 


Society is a number of men united together by A ſociety 
A. mutual conſent in order to deliberate, OY” what. 
act joyntly for ſome common purpoſe. 

II. In every ſociety, where all the members are What ass 
ual, that is, where one has no more authority than ST 
other, whatever is determined by the whole or by the members. 

ater part is binding upon each of the members. 

There can be no queſtion, whether the act of the 

hole is binding upon each of the members: becauſe 

h of the members is naturally bound by his own 

and the act of the whole is only the joynt act of 

h individual member. The chief doubt is, whether 


majority can naturally by any OY at ot theirs 


ELECT EVE, SH ont 74 
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_ INSTITUTES OF B. II. 
bind, not only themſelves, but the whole ſociety, even 
thoſe, who are in the minorſty, and diſſent from ſuch 
act. This ſeems at firſt ſight to be inconſiſtent with 4 
well-known rule, that, as all men are naturally equal, 
no perſon can be obliged by the act of another without 
his own confſerit. But it is to be remembered, that 
when a man joyns himſelf to a ſociety, which is formed 
or inſtituted for the ſake of carrying on ſome certain 
purpoſe, he either expreſsly conſents, or muſt, by thu 
joining himſelf. to ſuch ſociety, be underſtood tacitly to 
conſent, that this purpoſe ſhall be carried on. He oblige 
himſelf therefore by his conſent, either expreſs or tacit 
to hate ver is neceſſary for carrying on this purpoſe i 
ſuch a manner, as is conſiſtent with reaſon and equi 
Now there are but three ways, in which a number d 
perſons can do buſineſs joyntly : it muſt be managed 
either according to the ſentiments of the whole body, a 
according to thoſe of the greater part, or according i 
thoſe of the'leſſer part. In all matters of a*doubtfu 
nature, or of an uncertain event; eſpecially where t 
number of perſons concerned is very great; it is ner 
to impoſſible for all of them to agree in the fame ſent 
ments. The purpoſes therefore, for which a ſociety 
formed, could not be carried on, if nothing leſs tha 
the füll agreement of all the members was ſufficient 
determine what was to be done, ſo as to bind each « 
them to concur in the ſame meaſure. But each member 
when he joyned himſelf to the ſociety, conſented, thi 
this purpoſe ſhould be carried on, and conſequent 
coniſented to be bound in ſome reaſonable and equitib 
manner; though the whole ſociety ſhould not happe 
to agree. This then being the caſe; che next queſta 


will be, whether it is more teuſpnable and more equ 
x — 9 tab 
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table, that hs minority ſhould be bound by the act of 
he majority, or the contrary ? The anſwer to this 
queſtion is obvious. It is planely moſt conſiſtent with 
aſon, that the ſentiments of the majority ſhould pre- 
ail and conclude the whole : becauſe it is not ſo likely, 
hat a greater number of men ſhould be miſtaken, when 
hey concur in their judgment, as that a ſmaller num- 
ber ſhould be miſtaken. And this is likewiſe moſt con- 
ſtent with equity: becauſe, in general, the greater num- 
der have a proportionably greater intereſt, that the pur- 
doſes of the ſociety ſhould ſucceed well, and have more 
t ſtake, if thoſe purpoſes ſhould miſcarry or be difap- 
jointed. This then being the moſt reaſonable and the 
oft equitable way for a number of men to do buſineſs 
dyntly, when they are not all agreed upon the ſame 
eaſures; and each member of the ſociety having 
iginally conſented, that the purpoſes, for which it 
VE "Was formed, ſhould be carried on in the moſt reaſona- 
Wc and the moſt equitable manner; it follows that each 
re Ucmber has conſented to have the buſineſs of the ſociety 
S nenne according to the opinion of the majority ; where 
ere is not an unanimous agreement of the whole, 
iet) From hence it appears, that, although no perſon can 
ls co turally be obliged but by his own conſent, yet each 
1ent Wrfon, who votes with the minority, is obliged by the 
t of the majority. He does not indeed give an ex- 
ena: conſent to ſuch act at the time of voting: but 
Nee was a prior conſent, from whence this obligation 
quem ges: when he became a member of the ſociety, he con- 
quite, either expreſsly or tacitly, that he would in all 
bak ances conform himſelf to what ſhould be the ſenſe 
de greater part of that ſociety, to which he joyns 
re 5 aſelf, fo as to > become a member of it. 
S 5 III. 


"WW La | ANSTITUTES. T5 B. Il. 
pPpon an III. » Where the members of a cer are wth di- 
bY —. vided in their opinions upon any point; there is no more 
= nothing is weight of reaſon or of equity on one ſide than there 
75 . is on the other: No buſineſs therefore can be done: and 
_ : .- conſequently all things muſt, upon ſuch an equality of 
f votes, continue in the ſame tate, that they were in be 
fore, without having any change made in them. For thi 
reaſon, ſays Grotius, where judges are equally divide 
in their opinions, as to acquitting or condemning i 
criminal, ſuch criminal is acquitted. And in like manner 
where they are equally divided upon a queſtion of pn 
perty, the poſſeſſor keeps the thing in diſpute. 

But after he has thus aſſigned the true principle it 
theſe determinations, he goes on to obſerve, frat 
Seneca, that, when one judge acquits and another ca 
demns, the milder or more favourable opinion pr 

vails. It is true in fact, that where the judges are thi 
equally divided upon the queſtion, whether a perl 
accuſed of a crime is guilty of it or not, the mild 
opinion does prevail. But this is merely accidental. Ti 
natural reaſon, why it prevails, is, not becauſe it is 
milder opinion, but becauſe nothing is done. A perl 

'" accuſed of a crime is not properly a criminal, till 
crime is proved upon him in the opinion of his Judy ot 
Unleſs this is done upon his tryal, he is deemed 1 
cent, and is of courſe acquitted; there being no mid 
condition, after tryal, between being criminal and be 


innocent, between being acquittedand being condernt 5 
If therefore, where the judges are equally. divided 


their opinion, nothing is done; the neceſſary conſequa 

is, that the perſon accuſed is acquitted; becauſe be | 

been tryed, and is not, in the 2 of his juch 
oOwy to be guilty. _ 

' > Grot. ibid. $ XVIII. + 
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da like manner upon a queſtion of property, dhe poſ⸗ 1 
r naturally keeps the thing in diſpute, if the judges 1 

ene e cqually divided; not becauſe it is the milder opini- © 
aan; but becauſe nothing is done, and things continue Ye 
& n the ſame ſtate, that they were in before the matter was N 


itigated. As the poſſeſſor therefore had the thing before, 

Wo he keeps it afterwards; an equality of voices not ens, | 
uch a weight againſt him, as to diſturb his poſſeſſion. 
The fa& indeed, which Grotius alledges, as the rout % 

of this determination, might in many inſtances be queſti : 

ned; I mean it might be queſtioned, whether the con k 

inuance of poſſeſſion is the milder opinion. But allow- 

ng it to be ſo; this is not the principle, which decides 

n the poſſeſſors favour. If this was the leading principle, 

hen in all caſes, where there is an equality of voices, 

e more favourable opinion would take place, as well 

in theſe two caſes, which Grotius mentions. Amongſt 

ther caſes, which might be produced, where it is other- 

riſe, we have one in our own univerſity. If a perſon _- 

* "Wſctitions the ſenate for a degree, and the houſe is equally. 

vided, his petition is rejected. This is certainly a de- 

ermination on the leſs favourable fide, and proceeds 

pon the other principle of doing nothing, where there 

an equality of votes. He had no degree when he peti- 

joned; and as an equality of votes does nothing, he 

ontinues in the ſame ſtate: ſuch an equality, not being 

ufficient to produce any ge is not ſufficient to give 

im a degree. 

But though naturally the buſineſs of a e muſt 

top, where the ſociety is equally divided in opinion; yet 

mutual agreement this caſe may be provided for 

everal ways. Some one member of the ſociety either by _ 

xpreſs agreement, or by cuſtom, which is a tacit agree- 1 

nent, may have a caſting voice. Or the buſineſs, when, i 

on 3 for * 


diety: not becauſe ſuch a proviſion is naturally inci 


_ Natural 
majority 
what and 
my to ” where no agreement has been made to the contrary, u 
reckone 


ticular members of it: and where ſuch inſtitution gives 
theſe ſelect members this power, their act, or, if it is ſo | 


conſents to be a member of the ſociety, is underſtood 


who become members of ſuch ſociety, if they do; not 
conſent to it expreſsly, are underſtood by the act of 
making themſelves members to conſent to it tacitly. 


they are taken together, would make a majority of the 


INSTITUTES OE "TA þ 
for want of a majority, it cannot. be done by the whole 
ſociety, may by poſitive inſtitution devolve to ſome par. 


appointed, the act of the majority of them, become 
binding upon the whole : becauſe cach perſon, when he 


to agree” to all the rules or inſtitutions. of it. In ſome pe 
leſſer ſocieties a farther proviſion, is ſometimes made: 
when a majority cannot be procured within the {0.8 
ciety, the buſineſs devolves to ſome one or moe 
perſons, who are not members of it And where ſuch 
proviſion has been properly eſtabliſhed, the determing: 
tion of ſuch perſon or perſons is binding upon the ſo- 


dental to a ſociety; but becauſe, when it has been made 
and eſtabliſhed as a ſtanding rule of the ſociety, all, 


IV. From what has been already ſaid the reader vil 
eaſily underſtand, that the natural majority in a ſociety, iſ 


a major part of the whole. A ſociety may be divided 
into three or more parts of as many different opinions: 
and though there may be a greater number of one 
opinion, than of either of the other two; yet unleſ⸗ 
that greater number is a majority of the whole ſociety, 
it is not ſuch a majority, as will naturally, or without 
ſome particular agreement, conclude the whole. If the 
members, who are of the other two opinions, when 


whole ſociety, neither the equity nor the reaſon is with 
Grot. ibid. XIX. Ys 9 
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the third party. The equity is not with them; becauſe thia 
third party has not a greater intereſt at ſtako: and the 
reaſon is not with them; —— not more 
lkely. to judge rightly, than the other two, which 
differ from it. But as this may he urged: equally a- 
gainſt any one of the three parties; in ſuch. circum 

top; unleſs ſome method has 
been contrived and particularly ſettled. for carrying is 
Jon. Some of the methods already mentioned, by which 
the buſineſs of a ſociety may be carried on, when there 
is an equality of votes, may be made uſe of here. Or 
It may have been particularly provided, either by expreſs 
onfent or by cuſtom, that whatever is agreed upon 
by the greater number, whether ſuch: greater number 
is a majority of the whole or not, ſhall be concluſive. 
ind though it is not naturally incidentab to a ſociety to 
be determined by ſuch a majority as this; yet an ex- 
preſs agreement for this purpoſe, on long cuſtom, 
which is a tacit agreement, are natural means of oblig - 
ing the members to be concluded by ſuch; ai majority. 
It may happen, that, when a ſociety is divided upon 
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any queſtion into three or more parties, though none of 
y, che parties taken ſeparately make a majority of the 


whole ſociety, ſo: as to determine upon the whole que · 
ſtion, yet two of the parties may ſo far agree, upon 
part of the queſtion, as to make a majority for deter- 
mining that part. And if theſe two parties are reckoned 
together for this purpoſe; then the remaining part of the 
queſtion is to be determined by a ſecond vote or ſcrutiny. 
Thus, if a ſociety of judges are divided into three par- 
tes, one of which condemns a criminal to death, another 
condemns him to baniſhment, and a third acquits him; 
the two former parties agree, that he is 1 and 
44 may 
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muy be reckoned together to make a majority againſt 
_ thoſe, who acquit him. This part of the queſtion then 


is determined concluſively: the third party is over-ruled 


by the majority, which have agreed, that he is to be 
puniſhed, and is therefore obliged upon a farther ſcrutiny 
to joyn itſelf to one of the other two parties, ſo as to 
make a majority of the whole for ſettling what his pu- 
niſhment ſhall be. Suppoſe, one party of the judges to 
condemn the criminal in a fine of ten pounds, another 
party to condemn him in a fine of five pounds, and a 
third party to acquit him: thoſe, who condemn him ina 
fine of ten pounds, agree with the ſecond party, that hei 
to be fined: but though the leſſer fine of five pounds is in- 
cluded in the greater, yet this is no reaſon, why the fine 
ſhould be ſettled at five pounds. The two parties agree, 
or ſay the ſame thing, thus far, that he is to be fined: 
but then they do not agree entirely : they, who ſet the 
fine at ten pounds, may be underſtood to ſay, that he 
ſhall be fined five pounds ; but this is not all, that they 
ſay ; they ſay this and more. We cannot therefore, in 
order to procure a majority of the whole ſociety, follow 
the opinion of Grotius, as Gronovius has explaned | it 
and ſettle the fine at five re pounds, but muſt, as in the 
former inſtance | d to a ſecond ſcrutiny, The ma- 
jority have der are that the criminal ſhall be fined; 
they therefore, who were for acquitting him, are con · 
cluded thus far, and muſt upon the other part of the 
. queſtion ; how much the fine ſhall be? agree with one 
or the other of the two parties. 
heſe difficulties may however in .moſt inſtances 
be avoided, if care is taken, in ſtating the queſtion, 
to divide it originally into all its parts, and then to 
an each part to the vote ſeparately, Thus in " 
| fir 
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; inſtance, that we have been mentioning, if inſtead 

8 n from the beginning, what in general was tabs) 
Wictermined concerning the perſon accuſed, the judges: - 
egit with voting, whether he is guilty or not; they can 
ly divide themſelves into two parties. If this queſtion 
determined in the affirmative, they may next vote, 
yhether he is to be puniſhed capitally or not; and here 

gain there can be but two parties. They may proceed 

n the ſame manner through the ſeveral ſorts of puniſh- 
ment, and may thus without much 2 come to 
clear deciſion. — 0 
The foundation of a ſociety may be ſome real 5 f 00 
in Neſſion, in which the ſeveral members of the ſociety have | b 
fine pnequal ſhares. Thus a joynt ſtock of money may be- 


ree, Nong to ſeveral proprietors; and ſome of theſe pro- 
ed: rietors may have ten times, ſome four times, ſome 
the 


ree times as great a ſhare in the capital, as others. 
n ſuch ſocieties, Grotius is of opinion, that the — 
p each perſons vote, in regard to the management of 
ie joynt ſtock, ſhould be eſtimated in proportion to 
is ſhare in that ſtock; or that, if he, who has one 


I it, fare, has one vote upon any queſtion, he, who has two 
the ſhares, ſhould have two votes, and he, who has ten 


es, ſhould have ten votes. The equity of the caſe 
ſeems to be on this ſide; as it is equitable to allow each 
perſon a weight, in determining upon any queſtion, pro- 
portionable to the intereſt, which he has, that the whole 
ſtock ſhould be rightly managed. But the reaſon of the 
ing is on the other fide : ſince there is no more likeli- 
hood, that a man ſhould judge rightly about the ma- 
nagement of ſuch ſtock, becauſe he has ten ſhares in it, 
I , eee OE 
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no more than one ſhare. We cannot therefore from the 
nature of ſuch ſocieties determine either one way or the 
other: and this uncertainty makes it neceſſary, that the 
point ſhould be ſettled by particular agreement. In fact 
we find, that ſome ſocieties of this ſort have ſettled thu 
point one way, and that others of the ſame dert hun 
ſettled it the other way. 
V. When a ſociety meets to hy bulined, che abün 
members of it have a natural right to vote by proxy, 
that is, to appoint agents, who ſhall vote in their ſtead: 
becauſe what a man does by another is naturally as 
much his own act, as if he had done it in his own per. 
ſon. But when we ſpeak of the right of voting by 
proxy as a natural one, we muſt not be underſtood to 
mean, that it is an unalienable one, ſo that the mem: 
bers of a ſociety cannot by agreement bind themſelve 
either to vote in perſon or not to vote at all: we only 
mean, that, where no ſuch agreement has been made 
either expreſsly or by cuſtom, it is not incidental to 
ſociety, that no member ſhould have a. right to act by 
another: every one has in this inſtance, as in all others, 
a right of appointing a proxy to act for him, unleſs he 
has conſented to part with that right. 
A ſociety may indeed be ſo formed, that eac 
em may be repreſented in it, though he has no 
particular proxy. To ſuch ſocieties, as theſe, it is 
naturally incidental, that the abſent members. of them 
ſhould have no right of appointing any ' particular 
proxies: becauſe they are repreſented. without having 
any. Thus if a ſociety, which is too large fon all the 
members of it conveniently to meet together for doing 
buſineſs, chuſes a elect number or ſmaller ſociety out oi 


© Grot. ibid. F XX, 
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2 NATURAL LAW, 
e whole, and delegates a power to this ſmaller ſociety 
o do buſineſs for them each. member of this com- 
itte or ſmaller ſociety, being likewife a member of the 
hole, has had his vote already in the choice of ſuch com- 
tee, and conſequently is repreſentedin it. If therefore 
e ſhould at any time be abſent, when the: reſt meet, 
2 has no right of voting by any particular proxy, of 
ion immediate appointment; becauſe hy this means 
would be twice repreſented; once by the committee, 
phich: he had a ſhare in caſing, and one 158 wo. 
oxy: ſo appointed. | 
But in all Weieties, where > Wie ade . 
g proxies, and even in thoſe, which allow this right, 


any member is abſent without appointing} his proxy.z - - - 4 


ch members, as are preſent; conclude the whole: be- 
ther in perſon. or by proxy, underſtood to devolve thein 
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L Civil ſociety what. II. The motives, which lead men if 
form civil ſocieties. III. All mankind are not one ciul 
ſeciety. IV. The manner of forming civil ſocietits 

V. Occafions of forming civil ſocieties. VI. How mn 

Become members of civil ſocieties. VII. Members of a civi 
ſeciety not to leave it without conſent of the public 
VIII. How far allegiance to a civil n r is due 22255 
its baniſhed members. 


I. A Civil "HER or, as we uſually call i it, a th hat 
A. already been defined to be a compleat aſſembiy 
of men of free condition, who are united together for 
the purpoſes of maintaining their rights, and of ad 
vancing a common good. Theſe two purpoſes, which 
civil ſociety has in view, point out to us the mutud 
claims of ſuch ſociety and of its ſeveral members. 
Each individual, who aſſociates himſelf with others, 


ſo as to form. with them one civil ſociety or body po- 


litic, does it with a view of obtaining their aſſiſtance i 
the maintenance and ſupport of his rights; that is, be 
propoſes to himſelf the advantage of being protectei 
againſt ſuch injuries, as he might have been expoſed to, 
if he had continued in a ſtate of nature; On the other 
hand, the body politic, to which he joyns himſelf, that 
is, the other individuals, with which he aſſociates, ex- 
pect in return, that, as he is protected by them, be 
ſhall agree with them in whatever is neceſſary or con- 
ducive to their common benefit. 


See B. I. C. I. F xl. 5 
| of 


l. NATURAL LAW, 3 
Now as theſe are the known purpoſes, which the 

body and each of its members have reſpectively in view, 
n aſſociating with one another; the very act of aſſoci- 
ing, though there ſhould be no expreſs ſtipulation be- 
n r rer et as a 
oyns himſelf to it; ; and that each individual agrees to 
he terms, upon which the ſociety admits him as a mem- 
ber. And thus the ſociety obliges itſelf to protect its 
everal members; and each member obliges himſelf to 
pay allegiance to the ſociety, that is, to conform him- 
ſelf to whatever ſuch ern ſhall Judge to be for the 
common good. my. 


II. Under the notion of Nets two things are : The mo- 
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mb plyed, firſt the aſcertaining our ſeveral rights and hich led 
r fo conſequently the ſeveral duties that correſpond wt men to Ya. 2 
chem, and ſecondly the uſe of ſuch force as is neceſlary {,c;. form civ 2 


to prevent thoſe rights from being violated. The law = 
of nature conſiders all mankind as one great ſociety, and Fe = 
obliges them in this view not to hurt one another, and © 
mutually to do for one another all ſuch kind offices, as = 
are in their power. And if all mankind were fully in- 
ice infill formed of the ſeveral particulars included in this gene- = 
ral rule, and were ready to act accordingly, they would 
have no inducements to ſeparate themſelves into leſſer 
communities, or to form civil ſocieties, - But though the 


d to, | | 
othe general rule of duty may be plane and obvious, yet all 4 
th men are not able to apply it to particular inſtances of J 


practice, and even amongſt thoſe, who can apply it, 
few are, willing, to act up to it. 5 The law of nature has _ 
indeed provided a remedy againſt injuries in the equali- ., 
ty of nature : any perſon, who is either in danger of ſut- 1 
t B. l. c. XV. and C. XVII. and C. XVII. 1 
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niſhment upon them, who have done wrong and fo ſe. 


jury, but thoſe likewiſe, who have done one, have ſome 


is right, and for ſome ſuperiour ſtrength, to oppoſe itſel 


their force to ſupport the practice of juſtice : but then 


- (other, as to give him any right to demand it d 
them. And even if he could demand their aſſiſtance, 


he would many times have no benefit from it unlek 


INSTITUTES or BAU 
fering an jury, or has actually ſuffered one, may make WF 
uſe of force either to defend or to redreſs himſelf. Bat 
this remedy will frequently be inſuffieient, when he hu WF" 
no force but his own to carry his claims into execution, ll | 
and to ſupport him in the enjoyment of what he has 
tight to. If thoſe, who unjuſtly oppoſe or attack him WF” 
are ſtronger than he is; his right wilt avail but litth 
againſt their ſuperiour ſtrength. He might indeed de 
fend himſelf; but he is not able: he might deman l 
reparation of hat damages he has ſuſtained; but he .= 
too weak to enforce this demand: he might inflict pu 


cure himſelf for the future; but they are ſtronger thai 


he is, and refuſe to ſubmit to it. However, we are to ob- 


ſerve, that not only the perſon, who has ſuffered an in 


times occaſion for more ſtrength, than they are maſten 
of, to ſecure what they have a right to. As the ſuffere 
is apt to be too much blinded by paſſion and byaſſed 
by prejudice, to ſee how far his duty will allow him t6 
go; there is commonly occaſion for ſome leſs preju- 
diced underſtanding than his own, to lead him to what 


to his paſſions and prevent him from doing what is 
* All men may indeed, in the liberty of nature, joyn| 


they are not obliged to do ſo; they are not ſo fa 
bound to make themſelves parties in the quarrel of 


.. C. XIX. $Iv. 1 
6 
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e had ſtretigth enough to compel them : und it is 
yy ent fk Borda, that nee o- 
aſion for their afliſtanct 

Here then are ſufficient motives to engage r 


ynt underſtanding of many, be informed of his duty, 
d that every one may, by the joynt force of many, be 


ther motives, that ſhould lead mankind thus to aſſo- 
ate, but what may be reduced to one or other of theſe 
wo heads: becauſe all would be as happy, as they 
ould wiſh' to be, or at leaſt as the condition of human 
ature would allow them to be; if all were fully in- 
prmed of their duty, and all were willing and my 
comply with it. 


oſt frequent intercourſe, ſhould have their duty aſ- 
ertained, and ſhould be held to the performance of 


ants to have it ſecured, provided they, who are moſt 
ly to hurt him, or to hinder his benefit, are informed 
hat they ought to do, and what they ought to avoid; 


ia d provided he aſſociates himſelf with ſuch a number, 
fill have force enough to guard him againſt the in- 
e of "= which he fears, or to redreſs the injuries, which 
it of bas ſaffered. As good care is taken of his happineſs, 
he has occaſion for, by joyning himſelf to a part of 


kind: if they, to whom he is joined, are properly 
formed of their duty, and have ſtrength enough both 
| „ 1 


enter into civil ſocieties, that every one may, by the 


ompelled to practiſe it. Nor can we well conceive any 


by ſuch a force, as is ſufficient to reſtrain or to cor- 
ct them. His intereſt will be ſecured, as far as he 


III. The motives, which we have been ſpeaking of, All man- 
ould not engage any man to aſſociate himſelf with all Kind are 


ne 


is ſpecies. What he is chiefly concerned in is, that evil ſo- 
ey who lve near him, or with whom he has the ciety. 


ö + 
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with them, it is of no importance to him to joyn himſd 
in this manner to any more, and much leſs to form th 
ſame ſort of connection with all mankind. 


ting themſelves ſhould not be very ſmall : becauk 
though others, who are at a diſtance from them and han 


forming civil ſocieties, are ſo far from leading them t 


ſtanding of ſuch an extenſive body could neither 


for themſelves, and would be daily forming leſſer bodis 
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to enforce the practice of this duty amongſt. themſelya 
and to repel the injuries of all, who are not aſſociate M 


It is neceſſary, that the number of perſons thus un 


but little intercourſe with them, are not very likely i 

injure them at all, or at leaſt have not an opportuniy 
of injuring them frequently; yet ſince what is not ven 
likely to happen often, may poſſibly happen ſometime 
it is convenient to have ſuch a number united, as wi 
be able, not only to reſtrain them, who are membe 
of the ſame ſociety, from doing what is wrong to ou 
another, but to repel likewiſe the violence of othenf 
who are not affociated with them. But in the mes 
time the ends, which men propoſe to themſelves | 


aſſociate in this manner with their whole ſpecies, that! 
ſuch a bulky ſociety theſe ends could not be conven 
ently and effectually anſwered. The common under 


collected nor made known, fo as to guide all the parts 
it: and ſuch an unwieldy body would be unable to ei 
ert its joynt force. There would indeed be no exerciſe 
a common force wanting to repel the external enemie 
of this vaſt community; becauſe, by the ſuppoſitior 
all mankind are included in it. But then as the ſeve 
parts of it have ſuch inconſiſtent humours, and ſuc 
different intereſts; ſome or other of them would ſet ij 


ESoEFRSSE 
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with an intereſt of their own, ſeparate from the intereſts 


ths 
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the relt. e could not 

xert itſelf to repreſs ſuch parties, after. they were 

ormed, thoſe parties would be able to do what they 

leaſed ; unleſs; the force of their neareſt. & 

; ſufficient to repreſs them. But as this neig| 
oroe would not always be ſufficient for this CG 

Je parties ſo formed would ſometimes eſtabliſh them- 

lyes into a ſeparate ſociety. It would therefore nat only 

> uſeleſs, as to the ends of engaging in civil ſociety, 

o form one of ſuch a vaſt extent; but even), if ſuch an 

ne was formed, it would be impoſſible for it to ſubſiſt 

ng, without being broken to pieces, and. reſolved 

to ſuch ſmaller bodies, as can be directed by the com- 3 

on underſtanding or general ſenſe of their wages | 

holes, and can exert ſuch a joynt force, as is neceſſary 

ot only to guard themſelves from foreign es. 

ut to reduce their ſeveral. conſtituent parts to 

bedience, and by this means, to ** themſelves 

dgether. 

IV. What has been 7 bw 8 1 in the Leven The man- ; 
of this work, concerning the natural rights of man- forming 

ind conſidered as individuals, will ſerve to teach us by 3 

hat means civil ſocieties. muſt be formed, in order to 

jake them conſiſtent, with thoſe. natural rights, | Every, 

jan has naturally a right to think and to act for himſelf. 

he law of nature has indeed reſtrained him from doing 

hat is unjuſt, and has ſubjected him to proper checks 

prevent him from cauſcleſsly hurting others, and to 

wi puniſhment, if he does cauſeleſsly hurt them: 

has obliged him likewiſe to advance the happineſs of. 


Pres 


ind, as he has ability. and opportunity 3 but then. 
* kaves him © Was ee 
ereſt( CAE or od) 11 20 Þ 
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18  __I1NSTITUTES oer Mum 
what inſtances he can conveniently advance their good, 
and to chuſe for himſelf the means of doing it. When 
he becomes a member of a civil ſociety, the public oi 
what is juſt and what is unjuſt, and of directing hin 
likewiſe what good he is to do, and in what manne 
he is to do it. There is no way of making ſuch a clan 
as this conſiſtent with his natural right of INE 
chuſing for himſelf ; unleſs by his own conſent, 
expreſs or tacit, he has waved this right, and has vo 
| tarily agreed to be ſo guided and directed. Every mi 
bas naturally a right to make uſe of his own fore 
ing injured, or to obtain reparation and to inflict puniſh 
ment, when he has been injured. But the civil ſociety, 
which he is joined, claims a right to judge both up 
what occaſions any force is lawful, and what force 
lawful upon theſe occaſions. And as it takes him and i 
its other members under the protection of the comme 
force, and conſiders him as a part of the public; 
does not allow him to exert his own force, but in cor 
_ cert with the public, and requires him ſo to exert i 
whenever it is wanted. Here again the claim of cin 
ſociety, upon the individuals, that compoſe it, cann 
be reconciled with the natural rights of mankind, unit 
each individual has, either by expreſs or tacit, by ei 
plicit or 1mplyed conſent, parted with fuch-rights, a 
agreed, that, where the public force can defend or 
dreſs him, he will never make uſe of his own, but i 
ſuch manner, as the public ſhall direct. Thus the libe 
ty of individuals is abridged in a ſtate of civil ſociety 
the community has ſuch a claim upon them in' reſpec 
both of the rules, which they are to follow, and of i 


s the ſame men, that compoſe the fociety, would nat 
a aave had, either ſeverally or joyntly, if they had con- 
in iaued unaſſociated, or had remained in that ſtate of 
zualüy, in which all mankind are naturally placed. 
\nd as it would be an injury to take any part of their 
atural liberty from them without their conſent z/ the 
III - 
iſtently with natural juſtice, by any other means, 
n by the joynt A 1 ane ar 
wi who compoſe it. 
Each individual, eee Soup 
his natural liberty, obtains however more than an 
quivalent for what he gives up. If he ſubmits to be 
ided in his duty by the public underſtanding or 
eneral ſenſe of the community, to which he joyns 


nee imſelf; thoſe, who are near him, and with whom he 
nd i the moſt frequent intercourſe, ſubmit in return to 


guided in the ſame manner. And as by this means 
is leſs likely to tranſgreſs the duty, which he owes to 
1 conWhers ; ſo he has good reaſon to expect, that others 


cert Mill be leſs likely to tranſgreſs the duty, which they 
f civic to itn than if both they and-he had comienedin 


eWdepender eh os ufig his en n g 29 
by en son diſcretion, either to defend or to redreſa him- 
ts, uf, and gives the public a claim upon him to joyn his 
| or ce with theirs, who are aſſociated with him, when⸗ 
bott er his aſſiſtance is wanted; ſo in return he is aſſured 
ic libe the protection of the community, and has the ad« 
ſociety dtage of a ſtronger force, than his own, to defend and 
reſpeſſi redreſs: him, when he has a reaſonable occaſion 


d of i tt. e 
manne Rr - an 
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As this principle of forming a civil ſociety: by the 


ſufficient to reconcile the obligations, whick each mem 


themſelves together in this manner is not contrary to the * 


INSTITUTES OF B 
mutual conſent of thoſe, who are members of it, if 


ber is under to the public, with their reſpective naturi 
rights; ſo it will likewiſe ſhew us, that their aſſociating 


rights of others, who are not aſſociated with them, and 


to the obligations, which they are under to the reſt of na 
their ſpecies. The claim, which the public has upon th 


liberty of each individual, who is a member of it, ariſe 


originally from his own conſent. This * claim therefon at 


can extend no farther, than ſuch individual had a powell 
of binding himſelf or of alienating his liberty. Non 
each individual, who joyns himſelf to any civil ſociety Ev: 
is under a prior obligation to obſerve the laws of natut ua 
and to make them the rule of his conduct towards i p 
mankind : and as he has not the liberty of tranſgrefſm nen 
thoſe laws, he cannot alienate a liberty, which he nere oun 
had: and conſequently he cannot give the ſociety ii 


right to require him to tranſgreſs them. When them n. 


fore a number of men have united themſelves togethi n tl 
for the purpoſes of maintaining their rights, and d 
promoting their common good; what they have dont 
in order to obtain theſe purpoſes is no injury to tit 
reſt of mankind. The individuals, who are thus aſle 
ciated, are ſtill under the ſame obligations towards 4 
ſuch, as are not aſſociated with them, that they wou ſhi 


have been under, if they had till continued in the Mandivi 


berty of nature. Whatever adventitious obligations 
riſe from the civil connection of theſe individuals vine an 
one another, they muſt be ſuch as are conſiſtent with tit 
duties, which they naturally owe to the ers 

* B. I. C. X. IV. 3 
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cn. NATUR AL LAW. b 
ind, who are not joyned to them by any connections 

of this ſort. Thoſe; who are members of the fame civil 
ociety, acquire new rights and are laid under ne. w- 
obligations in veſpect of one another. But then, ſince 

theſe rights and theſe obligations muſt be conſiſtent 

With the law of nature, all, who are members of the 

fame civil ſociety, are ſtill bound to obſerve the law of = 
nature towards the reſt of mankind ; their rights and - 

| obligations in reſpect of all ſuch, as are either members A 
of different civil ſocieties, or remain in the liberty of 

ature, are the ſame, that they would have hon: if 

Wo ſuch civil connections had ever been formed. 

V. The occaſions of forming or beginning Gifting 228 
vil ſocieties have been various. A number of indivi- ing civil 
un uals, falling into diſtreſs at one and the ſame time, and focictics. 
oping by their joynt force and mutual aſſiſtance to 


uu vend their condition, have in many inſtances been the 
ounders of new civil ſocieties. Thus a multitude of 
She Heneti, who had been driven from Paphlagonia, 


oyned themſelves to Antenor, and ſettling with him 
r the coaſt of Italy founded the ſtate of Venice. It 
d ay perhaps be denyed, that there ever was a time 
| hen all mankind lived in a ſtate of nature. But be this 
o it will: there certainly have been many perſons, 
aſſo cho at one and the ſame time have been broken off 
ds Mom ſocieties already eſtabliſhed, and have been forced 
o ſhift for themſelves independently of one another, 
the Hndividuals in theſe circumſtances are properly in a 
ons of nature, and have no other connections with 
g wiüne another, beſides what they make by joynt conſent :/ 
d their common diſtreſs is a natural occaſion of en- 
mam eavouring to form ſuch connections for their n 
lief and TO | 
king 4 | But 


wh in 


with kingly power; and that the children of the ſame 
parent were under any natural obligation to ſubmit to 


wards by their free conſent under his civil juriſdiction 


they were grown up, and were able to think and to al 


lies or communities of their own, Their children again 


original anceſtor, and ſo encreaſe the family; or th 


their own conſent, in order to ſecure their reſpectin 


5 began from their birth, might be continued during ti 
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which led men to unite together and to form a com- 
mon or civil intereſt. They have ſometimes been t 


ariſen from the ſame common parent. I would not be 
underſtood to mean, that parental power is the ſame ce 


ſuch' parent as their civil governour, after they were 
grown-up. They were ſubject indeed to his parental 
authority, whilſt they continued in the ſtate of infancy; 
and this might induce them to place themſelves after. 


But if no ſuch * conſent had intervened ; then as ſoon & 


for themſelves, they were naturally at liberty either u 
continue in his family, and ſo to become ſubject to hu 
power, as the head of this little community, or elle tt 
withdraw themſelves from it, and to begin other fami- 


when they came to years of diſcretion, would enjoy 
the ſame liberty ; they might either remain with the 


might ſeparate themſelves from this community and 1 
ſet up for themſelves. If the children of the ſame this 
parent, and their deſcendents after them, choſe to u : 

afte1 


main united together under the direction of the com 
mon anceſtor ; ſuch a number of free men ſo united er 


rights, and to advance their common intereſt, wouk 
form a civil ſociety. I call them free men; 
ſtanding the ſubjection to their common anceſtor, whic 


B. I. C. XI. 5 V. 5 


life 
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au. RAIL. LAW 
| life-time of Maa becauſe when they. were at 
age to judge for themſelves, they were free. to ſeparate 
cemſelves from his family: and if their ſubjection ta 
him as their civil governout continued, it was the 
elfect of their own act. His authority as a parent 
ceaſed, when they attained to the uſe of their reaſon: 
and whatever authority, properly ſo called, he might 
have over them afterwards, as parts of his family, 
it was derived from their chuſing to continue in this 
family, of which he was the head. If any of the im- 
mediate or the remoter deſcendents of this common 
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J feparated themſelves from it, acted as conſiſtently 
with the law of nature, and conſequently had as good a 


in it. For the law of nature, after children are arrived 
at a proper age, ties them to-no other duty in reſpect 
of their parents, beſides thoſe of gratitude and re- 
verence: and theſe are duties, which will not confine 
them to live under the juriſdiction of their parent; 
they are duties, which imply no ſuch ſubjection, as will 
oblige the children to continue in the parents family, 
and to ſubmit themſelves to his civil authority. © 
The ! jewiſh ſtate aroſe from ſuch a beginning as 
dis. The deſcendents of Abraham, in thofe branches 


after him from Jacob, continued together; till they 
were ſo encreaſed, as to become a multitude ; and till 
nl cir family- connection ended in a civil union. In 


dive deſcendents, ſeparated themſelves from the reſt of 
ia che family ; and each of them founded diſtinet bodies 
Gen. C. XVI, XVII. &c. 

B 4 politic. 


anceſtor found reaſons to leave the family; thoſe, who 


right to do what they did, as the others, who remained 


of the family, which were derived from Iſaac, and 


che mean time Iſhmael and Eſau, with their reſpe- 


26 politic. They became wholly unconnected with thy 
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reſt of their brethren; and with each other, and had no 
other connection with their reſpective parents, beſides 
the ties of filial love and reverence. We have an in- 
ſtance of this filial love in Iſhmael, when he joyned 
with his brother Iſaac ® in burying their common pa- Wc 
rent. And I chuſe to take notice of this circumſtance, Woo 
. that the reader may not imagine the ſons duty of filial 
reverence to be inconſiſtent with his civil independency: rt 
for it is plane, that Iſhmael, notwithſtanding this act 
of filial reverence, had no civil dependence upon his 
father Abraham: becauſe he was then ſeparated from nic 
the family of Abraham, not only by his own choice, {hare 
but by the act of Abraham himſelf, and conſequently Mhre | 
was ſo entirely free from all proper juriſdiction of his 
parent, as to have a full right to diſpoſe of himſelf in Imi 
what manner he pleaſed. It is farther obſervable in this 
_ patriarchal family, that a ſon, by being ſeparated from 
the family of his parent, not only ceaſes to be under ne 
the juriſdiction of this family with the parent at the Wroth: 
head of it, but may even acquire civil juriſdiction over My ſuc 
it. ' Joſeph was accidentally ſeparated. from the reſt of Heqio 
his brethren, and began a family of his own in Egypt; 
where he was advanced to civil authority not only over 
the native egyptians, but over all ſtrangers, who were ent o 
permitted to ſettle in that country; amongſt whom we ink: 
find his father and his brethren. No one can reaſon · Ather 
ably deny, that in theſe circumſtances he had as goodWmcc1; 
a natural right to found a diſtinct ſociety, as his father begj 
Jacob had. Any poſitive command of God to keep allhue v 
the children of Jacob united together is here out oli 

the queſtion, As we are now rnbdeing how civil ſo: 


gen. XXV. o. 


Ci.ieties 
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jeties may begin, and what may give occaſion to the 
founding of them conſiſtently with natural right; we 


might be excuſed from taking notice of whatever 


matter of poſitive inſtitution. However we find, 
| What even in this family, which was kept together by 
och poſitive command, the deſcendents of Joſeph were 
; {Whooked upon as parts of a new family, exempt from the 
| Watriarchal juriſdiction, till they were | recalled into 
: Nc by * adoption or conſent of parties. So little ground 
& 


there for concluding, that, becauſe family- connections 


us Wave in ſome inſtances been the occaſion of civil 
m nion, therefore civil power is naturally derived from 
ce, {parental authority, without the conſent of thoſe, who 
tly re ſubject to ſuch civil power. 

his The reader, if he attends to the hiſtory of Alba 
amily, will be able to deduce theſe conſequences from 
, Firſt, civil ſocieties may frequently begin from fa- 
ily-· connections: the children and deſcendents of the 
ime common ſtock, having been connected with one 
other originally, may chuſe to continue united, and 


en ſecondly; though every child is born under a natu- 
ſubjection to his parents; yet he becomes indepen- 
t of them, as he advances in years, and is able to 
nk and to act for himſelf. He is therefore at liberty 
ther to ſeparate himſelf from his brethren, to remove 
mſelf from under the juriſdiction of his parents, and 
begin a family or ſociety of his own, or elſe to con- 
we with his brethren, to remain under the juriſdi- 
0 of his parents. and ſo to make a part of that com- 
Ninity, of which his parents are the head. If the child 


„e. XLVI). f. 6. 16. : 
cieties | | ſe- 


y ſuch a voluntary union, which their original con- 
eftion led them to, may form a body politic. But 


que civil juriſdiction over them. He ftill owes them 


towards his father is an evidence, that the duty of filia 


diction of the father, that it is conſiſtent even with the 


fancy: but after he is come to years of diſcretion, ht 


than by the choice and voluntary act of the child: its 
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authority over him is at an end; nay he may even ac- 


indeed the duties of gratitude and eſteem; and as the 
inſtance of Iſhmael already mentioned will ſerve to 
teach us, that theſe duties are conſiſtent with the civil 
independence of the child, ſo the behaviour of Joſeph 


piety is ſo far from ſubjecting the ſon to any civil juriſ. 


ſons civil juriſdiction over the father. If the child re. 
mains in the family of the parent : then indeed the pa- 
rents authority over him continues after he is come to 
years of diſcretion : but it is continued no otherwiſe, 


his own conſent, either expreſs or tacit, which produce 
civil juriſdiction, when paternal authority ends. 

If any one doubts, whether civil ſociety aroſe a 
firſt from mutual conſent, and his doubts proceed 
from a notion, that mankind were never actually in 1 
ſtate of equality, becauſe all men were born in a m 
tural ſubjection to their parents; it will now be cal 
to clear up this difficulty. The ſubjection of a child u 
the authority of his parents continues during his it 


is then, as to any juriſdiction or authority, properly 
called, equal to his parents, and is therefore, in reſp... 
of them, ſo far in a ſtate of nature, as to be at libert 
either to joyn with them in the ſame ſociety, or to be oni 
gin a ſociety of his own. Suppoſe it therefore to Pete 
true in fact, that civil ſociety is as antient as the rat 
of mankind, and that the natural connections of 0, 1. 
firſt family gave occaſion to the firſt civil ſociety ; ter 


Cit NATURAL: Can. 
Us potent: be no objection to what has been 
ſaid concerning the means, by which civil ſocieties are 
Fon to civil union; but ſuch” union could never be 
Wormed conſiſtently with that natural equality and in- 
ependency, to which all men are born, without ſome = 
xpreſs or tacit conſent of the individuals fo united. 
Notwithſtanding the firſt mans parental authority over 
is children, he would have had no natural right to 
eep them in ſubjection, after they became capable of 
Whinking and acting for themſelves; if they had not 
greed to ſubmit to him as their civil governour, 
It is probable indeed, that the firſt civil ſocieties were 
othing elſe but ſo many 'diſtin&t families with their 
eſpective parent at the head of each of them, But 
hen we cannot well imagine, that in theſe firſt rudi- 
ents of civil ſociety, or theſe firſt attempts to form 
bodies politic,” every thing was immediately as well 
egulated, as we find it at preſent. There is not the 
eaſt appearance of reaſon for believing, that the ties, 
dy which the ſeveral parts of theſe bodies were united 
o one another, were the ſame then, that we find them 
o be now. We muſt on the one hand be but little ac- 
quainted with the hiſtory of mankind, or of the begin- 


„ ing of nations; if we can perſuade ourſelves, either 
bat the firſt civil ſociety was formed by a regular 
pe reeting of a number of men, who had before lived in 
u ſtate of nature, and then agreed to unite into a body 
"Wolitic, which aroſe at once from ſuch agreement, com- 
to ere in all its parts, as well methodized as the ends of 
Kolm fuck bodies require, as the light of "reaſon 


ould ſuggeſt,” or the law of nature admit. On the 
ther hand, if we are aware, that the firſt rudiments of 
civil 
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parent and amongſt the families deſcended from the ſame 


; upon the gradual improvements in all other human in- 
ties, which keep them together at preſent. One would 
theſe bands would be broken by his death, the ſeverd 


families, which were derived from him, would then be 
at liberty to ſeparate from one another. Thus the ſe-MWer 


would aſſert his own 


him afterwards to ſeparate from his father, and i 


| _ _—_INSTITUTES OF BY 
civil ſociety were laid amongſt the children of the ſame 


common ſtock; we muſt have made but few obſervation 


ventions, if we can perſuade ourſelves, that ſocictie 
were from the beginning kept together by the ſame 


rather think, that a common affection for their parent, if 
a deference to his judgment, a ſenſe of his regard for 
them, and the inconvenience of leaving him, were the 
bands, which at firſt kept his deſcendents together. Ay 


veral ſons of the ſame parent, who continued in a fort 
of temporary ſociety, whilſt he lived, would be in 
ſtate of nature, after his death, and might either by «he: 
ſubſequent conſent continue united under ſuch a forme | 
of government, as they could agree upon, or elſe might 


i each of them aſſert his own independency, and begin t 


a ſociety from that branch of the n of which he 


himſelf was the head, nig 


We meet with ſomething like this in the hiſtory oi hi 
Jacob and Eſau. Though Eſau complained of having 
been defrauded by his brother; yet, whilſt they conti 
nued in the family of Iſaac, he conſidered himſelf aMhit1 
under the juriſdiction of their common parent, and didout 
not propoſe immediately to puniſh the act, which heMiet, 
complaned of, but reſolve, that, after Iſaacs death, be 

— and would kil bur 
his brother Jacob. His ? convenience however led or 
e fi 


Gen. XXVII. 41. „ Gen. XXXII. 3.4. &c. « 


— 


em ron. 
ſet up for himſelf, before this event happened. By this 
means he became independent of the little ſociety, to 


the head of ſuch another ſociety of his own formir 
Jacob was aware of this; and knowing, that his bro- 
her Eſau was no longer under the juriſdiction” of their 
ommon parent, he did not think himſelf ſafe under 
Iſaacs protection, but ſought for other means of ſecu- 
ity, and endeavoured to purchaſe the friendſhip'or at 


the caſt to appeaſe the anger of Eſau by a preſent. 
Ay It is not neceſſary to ſuppoſe, that all civil ſocieties 


encreaſed, till they became as large, as we now 


 befWind them, by the conſtant addition of freſh deſcen- 
: {e-Wents from the ſame original parent. As the ſons of 


common parent, and the families derived from 
oſe ſons, who had conſented to remain united toge» 


iber under the juriſdiction of ſuch parent, as long as 
orm e lived, were at liberty after his death either to conti 
nght ue in a like union, or to ſeparate from one another; 


egi the ſons of different families, and their deſcendents 
h he rith them, in conſequence of ſuch a liberty as this, 


night joyn with one another and form larger bodies, 
hich did not come originally from the ſame common 
wing ock. Such unions may frequently have been occaſi- 


ont · ¶ ned by the want of a ſettlement, or by the fear of un- 
elf ait violence. The fear even of juſt puniſhment has un- 


oubtedly ſometimes encreaſed the multitude in a ſo- 


h heficty thus joyned together: and Rome: itſelf - would 
h, heave begun from ſmaller numbers than it did, if its 


I kil dunder had not opened an aſylum to ſcreen criminals 
dm juſtice. Nay there is ſome reaſon to believe, that 
e firſt ſociety, which we ERS, ——— to 

1 ſuch 


which he formerly belonged, and was advanced to be | 


NSTIT Bil 
aul — The Geb Lys that hiſtay 
makes mention of, was built by Cain; And if Cain don 
when he declares his apprehenſion, that every one, wh 
found him, would kill him; yet we may learn it with 
ſome degree of certainty from what Lamech is record 

ed to have ſaid to his two wives. He did not chuſe uff 
be ſhut up with his brethren, but was deſirous to lin 
at large like the reſt of mankind : and to encouragh 
his wives not to fear, that the crime of their anceſtu 
- would be puniſhed upon them, he clears himſelf fron 
che guilt of it, and aſſures them, that there was no da 
ger in leaving their preſent way of life, and in truſting 
themſelves abroad. This will be the moſt obviou 
meaning of what he ſays to Adah and Zillah, if 
render the words, as they may be rendered — Havel 
ſlain a man to my wounding, and a young man to m 
hurt? If Cain ſhall be avenged mend, tuly 
—— and ſeven· fole. 
JE — pur 
men be- thing different from what it was formerly, when <> 
ocieties firſt began to eſtabliſh themſelves. Such ſod 
of civil o- exies are now eſtabliſhed in almoſt all parts oft 

| world, that are inhabited at all: they are no longeri 
their firſt rudiments, as they were whilſt: ſepara 

and to collect a force ſufficient to repel injuries, bi 
are founded upon fteady principles, and-unite their'ſ 
veral members together by firm and laſting: ties. An 
yet even in the preſent circumſtances of © mankind 
numberleſs individuals have an opportunity of ſeti 
chemſelves free from theſe ties r WOO 


1 Gen. IV. 17. 23. 


Eu NATURAL LAW. 
"Hh +a iery aner oo found new civil ſocieties, 
mite themſelves to ſuch new foctieties. 


evil be nei, Fenton: 


his matter, . 
members of any particular nation or civil ſoci- 
3 and by what means, after they are ſo become 
embers they may be at liberty to ſeparate themſelves 

om it again. Civil ſocieties in general are willing to 
elta onſider perſons, who are born amongſt them, aa 
Wcmbers of thoſe ſocieties where they are born. It is 
dan lane, that they are conſidered in this light, becauſe if 
ey were looked upon as aliens, till they have been 
drmally admitted to be members, they would, like all 
r aliens, be incapable of inheriting immoveable 
dods. But then this is matter of favour in the ſocietys 
d perſons ſo born ſeem to be naturally at liberty _ 
ther to make uſe of this favour or to refuſe it. There 
des not appear to be any natural reaſon why a child, 
ough he is born of parents, who belong to any par- 
ular nation or civil ſociety, and is born likewiſe 
thin the territories of that nation, ſhould be obliged, 
er he is come to years of diſcretion, to continue in 

Poſitive inſtitutions may indeed have ordered it 
herwiſe : but he appears to be naturally at liberty 
ther to make himſelf a member of that fociety, if it 
ll receive him, or to joyn-himſelf to any other: or to 
is capable of thinking and of acting for himſelf, 
er by expreſs or by tacit conſent. If any expreſs 
pulations for that purpoſe paſs berween him and the 
ety, in which he was born, he makes himſelf a 


member 


e 
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32 | INSTITUTES. or RAR 
member of it, and is no more at liberty, aſti der ſuch lll 
pPulations, to leave this ſociety, than he is to depar 
from any other contract, by which he has bound him. 
ſelf. But without any formal or expreſs ſtipulations, 
he may unite himſelf effectually to the ſociety, u 
which he is born, by tacit conſent. After he is arrived 
at maturity of judgment, if he continues to make uſ i 
of the protection of that ſociety, and to pay it ſuc 
allegiance, as it requires of its members; his condut if 
muſt neceſſarily be underſtood as an evidence on h 
part, that he is willing or conſents to be a member df 
it, and on the part of the ſociety, that it conſents ui 
receive him. Amongſt other inſtances of tacit conſen 

ve may reckon his taking and holding ſuch immo 
able goods, as are in the juriſdiction or general pro 
perty of the ſociety, As aliens cannot naturally tag 
and hold ſuch goods; it is plane, that the ſociety bj 
allowing a native to take and hold conſiders 
or however is willing to conſider, a native as a mem 
ber. And whoever makes uſe of this favour declarg 
by ſo doing that he is willing or conſents, to it 
conſidered in the ſame light, in which the ſociety con 
ſidered him. And it may be worth the while h 

_ obſerve, that though he ſhould afterwards relinquil 
his goods, or diſpoſe, of them by ſale or by gift, l 
does not ceale to owe allegiance to the ſociety: becauſ 
the juriſdiction of the ſociety. over him did not al 
merely from the poſſeſſion of ſuch goods, but fro Il 
his conſent to be a member of i it, of which conſent hi u 
ſo taking and holding theſe goods was an evidence. 
The only natural difference between a native and! 
foreigner, n of their, cabin n! 


.. e | 
B af 


eee Shorens-the 

foreigner may poſſibly have been united to ſome” other, | 
before he came to ſettle within the territories of this. 
The effect of this doubt, concerning the poſſibility of the 


n 

od foreigners being a member of ſome other civil ſociety; | 
ar is, chat he cannot become a member of the nation, in 
16 hoſe territories he ſettles, without ſome expreſs ſtipu- 
ut MWations, by which he engages his allegiance to this na- 
uon, and is formally received by it. If he continues 


here any time before he makes theſe ſtipula- 
Joons, and before he is formally received as a member; 
he is obliged to behave himſelf peaceably and to ſub- 
it to the laws of the country; becauſe the ſociety - 
vould not ſuffer him to ſtay within its territories upon 
y other terms. This peaceable behaviour therefore is 
30 evidence on his part, that he owes no allegiance - 
y where elſe: and the ſociety by allowing him to ſtay | 
thin its territories, before this point is cleared up, can- 
ot be underſtood tacitly to receive him as a mem- 
der. In the mean time he cannot unite himſelf to the 
con ociety by taking and holding ſuch land, as is under its 
uciſdiction : becauſe as long as he is conſidered as an 
iiea, that is, till he is formally admitted into the ſo- 
ety, he is naturally incapable of taking and holding 


cui ach land. Theſe principles however are not applicable 
aro foreigners, who have been brought by their parents 
fou to the territories of any nation, and have ſettled there; 
ent iu hilt they were in their infancy. For at that time of 
ce. e. they could naturally owe no allegiance elſewhere. 
and d conſequently, if any diſtinction is made between 


i foreigners and natives, it muſt be derived nn | 
Mm poſitive inſtitution, | 
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| preſent copſtitution of civil ſocieties, men are generally 


new ſocieties independent. of that, to which they for 


become very numerous, eſpecially if they bee not tir 


companies of adventurers ſnould be ſent out to feck 


think it for their intereſt to drive out their weaker a5. 


exile. Sometimes by war or other calamities a civil { 


in pieces, In any of theſe caſes, and in many others d 


themſelves. And as individuals, when they are in th 
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- But notwithſtanding the cloſe ties, by which, in the 


underſtood to be connected with thoſe particular ſaci. 
eties, of which they are members ; it is poſſible for them 
to recover à natural right of founding and eſtabliſhing ; 


merly belonged. Where the territories of a nation an 
ſmall, or where the inhabitants even of a large territory 


Kill or che opportunity of ſupplying themſelves wit 
neceſſaries by huſbandry, or by trade and by manufs fi 
ures ; it will be for the convenience of all parties, tha 


their fortune: Sometimes a powerful faction in a ſtat 


tagoniſts. Sometimes a lawleſs tyranny, uſurped oval 
the religious or civil rights of the ſubjects, leaves them 
only the alternative either of ſubmitting to oppreſſion 
and cruelty, ot of freeing themſelves by a voluntary 


ciety, which was formerly eftabliſhed, may be broka 


the like ſort, which the readers own imagination, or ; 
acquaintance with the hiſtory: of mankind. may ſuggel 
to him, there are individuals enough reſtored to ti 
liberty. or equality of nature to begin new ſocieties, i 
any part of the world, where they can gain. a fettl Men ſuc 
and under any form of government, that is enn Hy 


circumſtances, are at liberty to found a civil ſociety d 
their own; if they have numbers ſufficient for ſuch 
purpoſe z ſo are they at liberty: ta joyn themſelves ! 
any civil ſociety, which is 888 * and i 
wig to receive them, wm 


ied to think, wat 546 


they Are become members 


*reaſon, which he offers in ſupport c of this opinion, is, 
dat though ſuch a liberty might be inconvenient to the 
cer in reſpect of the members, which it loſes; yet 
” is inconvenience may be balanced by the general con. 


foever, each in its turn would be as likely to gain 
members from others, as to loſe old members of 
3 own. But the determination of this queſtion does 
dt depend upon prudential reaſons, which can only 
ve occaſion to politive inſtitutions; but upon ſuch 
aſons, as are drawn from thoſe mutual ties, be- 


ſtate 

r ani 
ove 
them 
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ellarily reſult from the nature of civil ſociety. 


4 Grotius himſelf makes ſuch conceſſions upon this 


nature of civil ſocicty for its members to withdraw 


mſelves in great numbers at one and the ſame time. 


h principles, as naturally tend to its own deſtruction: 


es in great numbers at once; becauſe ſuch a liberty 
is tends to deſtroy i it. From this conceſſion we may 
oo in the following manner. If any one individual i is 


1 2555 of 'which he! is a member, without dl) 
LI c. v. JS. | 


ns 
| ls, Members | 
of atiy particular civil f civil ſo- 
dci 7 are at liberty to withdraw themſelves from it to leave it 
any time, even without having firſt obtained the ditont ef 
onſent of that ſociety. The principal of indeed the on- the 


een the body politic and its ſeveral members, which 


d, as will be ſufficient to overturn his own opimion. 
the firſt place he allows, that it is inconſiſtent with . 


r we cannot ſuppoſe civil ſociety to form itſelf upon ; 


I conſequently we cannot ſuppoſe the nature of it to " 
ſuch, as will allow the members to withdraw them- 


liberty to withdraw himſelf at any time from te 


a firſt 


not 


thepublic, 


deration, that, if this 'is the caſe in all eivil ſocieties > 
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5 _ obtained the conſent of that ſaciety 3 any 
| dividual has the fame liberty. If any two individu 
may thus leave the ſociety, whenever they pleaſe, ay 

bd other two may leave it in like manner. And what is ns 
© eurally lawful for any four individuals, muſt upon the 
1 ſiame principles be equally lawful for any four hundred 
= or any four thouſand, or any other number of them. We 
cannot therefore maintain, that a ſingle member of 
cvil ſociety may leave the ſociety, to which he belong 
whenever. he pleaſes; unleſs we will maintain farthafi 
that any number of members may leave it, at any tim: 
But our author allows, that it is inconſiſtent with th 
nature of civil ſociety for great numbers thus to. with 
draw themſelves : and conſequently he ought upon hi 
own principles to allow, that it is equally inconſiſten 

with the nature of civil ſociety for any ſingle member 
leave i It, till he has firſt obtained the conſent of the ſocieij 
Grotius allows. farther, that where the ſociety h 

any particular intereſt in keeping all its members to 
ther; ſuppoſe for inſtance, that the public is in det 

fo that the burden of paying the debt will be id 
felt, in proportion as there are more perſons to bear! 

part of it; or ſuppoſe, that the ſtate is engaged in 

war, or any other undertaking, the ſucceſs of whit 
depends upon its numbers; no perſon can leave i 
ſociety conſiſtently with his obligations to it; unlef] 

has taken care to ſatisfy the intereſt, which it has in i 
continuing united to it. Now if this is a true principl 

if no member of a civil ſociety is at liberty to withdii 
himſelf from it, where the ſociety has a particular 

_ tereſt in his not withdrawing himſelf ; the conſequen 
is, that no member can leave the ſociety, till he has 
obtained the conſent of the public: unleſs we mainta 
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—— — to leave the ſtate, 

— | whenever' he ay _ 
n it would be 

0 1 —— Sees 
Je general intereſt, or to leave it, in order to advance 

ſeparate intereſt of his on. And in times of public 

braſs! whoever could "Nile for hint uma be at K. 


z 


3c forming civil ſocieties is to promote a com- 
n'go to guard againſt a common miſchief. 
ain! ſociety ean never 
low — liberty as this to its members: becauſe it 
inconſiſtent with the end, which a civil ſociety pro- 
d advance his on intereſt,” to obtain his own benefit, 
nd to guard himſelf againſt ſuch dangers; as he would 
expoſed to in a ſtate of nature. But this deſign of 
ny individual, though it is the motive, which enga- 
ed him to joyn himſelf to the ſociety, is not the mea- 
re of the obligation, which he is under towards it. 
be other individuals, who are aſſociatecl wich him, 
each of them had the ſame view for himſelf, that 
e had, would not have joined with him for theſe pur- 
les of promoting his benefit, and of ſecuring him 
om violence, unleſs he would conſent to joyn with 
nem for the like purpoſes, for the purpoſes of pro- 
ES: moting 
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ciating implys, that they agreei9-theſs terega, thes ox 
individual Genen 10 join in promoting the c 
intereſt, and in maintaining —— 
reſt. The end Gente, ich each propoſes is « pl 
_ ticular good to himſelf: hut he canngs punſſe-this a 
by the help of civil ſociety, that is, the ſociety will aff 
receive. him as à member, dec, an chr ane. ul 
thoſe of conſenting, and conſequently of obligir 
by ſuch conſent; to joyn. with itin promating 8+ gen 
good. Protection is —— 
9 receiving eser roghig.end, Nb 
him, —— 1s when — expo in re 
and as he by joy ning lym {ah 20-16,a87ces Oi in 
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one part, 33 — 9 
ditions ſtipulated on the other part; unleſs the p- 
contracting have releaſed one another by a ate em 
as long as the ſociety grants - the protection, which i 
owes to the individual, he cannot juſtly withdraw t e 
allegiance, which he owes to the ſoeiety; unleſs he k 
the conſent of the ſociety for ſo doing. 
Thereis however no reaſon for maintaining inthe ea ote 
: | time 


ime, FRE Pi bs is a een eee 
ocety, muſt — —— a mbruaker of. the ſame 


— it. — ual of no im- 
tance to the ſtate removes, and is nacher ogped nt 
eee ee eee e eee, 
e a tacit conſent; the public may be preſumed to agree 
o what it does not hinder: And thus far the opinion of 
da rotius may be admitted to be true; that though a 

og member of no importance may thus remove in 
co iwinghyantand —— B OE: or 
i Warm — — eo be. 1 
ce by their numbers, not any individual in times f 
nel wc die, when te dae of airs wakes every 1 

their ir removal den ought 


2 — eee and — has any more 
guat to withdraw from a ſociety without its conſent, 
dee perſon, or a number of perſons of any 
t would have at any time; but becauſe the conſent 


| | «dts. e 15 72175 i 
nene every 8 1 1 is ya 
ember of any civil ſociety,” not to leave it without 
er the expreſs or the tacit conſent of the public, is 
exception to an inſtance, juſt now mentioned, of per- 

s freeing themſelves from lawleſs tyranny and op- 
n by a. voluntary exile: ſince the withdrawing. 


ection on the part of the ſociety, and much more 
8 ſuch 


_ ticular good to himſelf: but he — — 


te rom by-goyning gi HU 7 
| — — whe 


contracting have releaſed one another by a ue 
owes to the individual, he cannot — a: 
w lb 


reſt; ane, nm i — = 1 


by eee ſociety, that is, the lociety w 
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one part, it would be unjuſt perform 
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as long as the ſociety grants the 


allegiance, which he ſoeiety unleſs 
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irſt nor reclaimed afterwards; this may be looked upon 
54 tacit conſent; the public may be preſumed to agree 


Ingle member of no importan 


e ſtate; yet no individual of great impe 


de by their numbers, not any individual in times of 


agg importance, can preſume upon the. conſent of the 
but in order to juſtify their removal they. ought 
«perſon i times of peace and ſecurity has any more 
Neht to withdraw from a ſociety without its conſent, 
um ban he would have in times of public danger, or than 
ds t 
rt would have at any time; but becauſe the conſent 
the — PO — Sogn 
rer,; Far 


nſent ember of any civil ſociety, not to leave it without 

nich U 

N to an inſtance, juſt now mentioned, of per- 
s freeing themſelves from lawleſs tyranny and op- 
12 by a voluntary exile: ſince, the withdraw ing 

mei otection on the part of the ſocicty, and much more 

time: c 4 55 fach. 
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ime, that every abn. who ®« member Seer ci * 


portanct — is neither ſtopped at | 
o what it does not hinder: And thus far the opinion of 
dus may be admitted to be true 3. that though oe et 
l e of peace and ſecurity. withour tho-exptel leaveof | 
— eat number of individuals, —— : 
* ablicdiſtreſs, when the ſituation of affairs makes every 


important perſon, or a number of perſons of any 


— eee eee ty is a 


er the expreſs or the tacit conſent of the public, is 


by rs OBEY — aha — — 


as in all other contracts of a like fort, when one of th 
parties refuſe to diſcharge theit part of the obligat 

this is naturally a releaſe to the other party. * e 

How far i. A civil ſociety, ſays * Grotuus, has no claim 
legianc I EG Ins, ee 


its ba in- of 
e —— — bei 


ben. ever the ſociety judges the — any one * 
| members to be ſuch as will diſcharge it from af 

him protection any longer, and will juſtify it in fo 
him to leave it, — EI. wit 
drawing protection is, that men will | 
diſcharged from all claims of allegiance, which 
ciety had upon him. — mainta 


individual, when he has withdrawn his allegiance, as n 
the other hand, that the individual owes allegiance ufo" 


the public, when it has withdrawn its protection. 
that can be ſaid to make theſe two caſes appear di 
ferent is, that if the individual is baniſned for rs 
crimes committed by him, the public has a juſt cauſ 
for putting him out of its protection; whereas, if l 
has left the ſociety without its conſqnt, he has nd 
juſtly withdrawn his allegiance. But this gs 
not at all material to the point in ng II ir 
on Is 
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MBaniſhing him, he could not juſtly make the repriſul of 
withdrawing his allegiance. But this is not the way, in 
ch his obligation to allegiance ceaſes! it ceaſes of 
. ural conſequence : his right to protection and his 
10 oligation to allegiance correſpond to one another; and 
leg hen he loſes the right, whether juſtly or unjuſtly, the 
orreſpondent obligation is at end. However, the opinion 
f Grotius upon this head, though it is true in general, 
i ught to be ſo explaned as to admit of its natural limi- 
ii rions. A member of civil ſociety is commonly ſaid to 
> baniſhed, when he is compelled to leave that part of 
e ſocietys territories, in which he was ſettled and had 
ade all his connections before, and to remove to ſome 
iſtant and perhaps inconvenient part of them. Such a = 
moval as this, though we uſually call it baniſhment, Th 1 
not properly a baniſhment from the ſociety, but only 105 | 
dm his own habitation : he ſtill continues within the 
tories, and conſequently is ſtill ſubject to the civil 
riſdiction of the ſociety. So likewiſe we call the tem- 
drary removal of a man from under the protection of 
«cry, of which he is a member, by the name of 
niſhment. He is ſaid to be baniſhed, if he is compell- 
| to leave. the territories for ſeven or for ten years. 
the mean time the protection of the ſociety is ſuſ- 
nded, and of conſequence his allegiance muſt be ſuſ- 
ded with it. But then at the expiration of the time, 
own ſtate will have the ſame claim of ſubjection up- 


on 


INSTITUT ESs OF B.nf 
on num, that it-would have had if he had never bey 
8 becauſe as ſuch a baniſhment is not 2 find 
-excifior of him z the nature of it ſhews, chat the ſap | 
intended to receive him under its protection again, ani 
to reclaim his allegiance. But where the baniſnment ii 
not limited to any particular time; or where it appemf 
from the beginning to be a final exciſion. of the men 
ber; the regard, which he may ſhew to the author 
of ſuch ſociety, after he has left it, is merely volu | 
tary ; the hopes of being recalled may lead him, by 
the nature of: civil been vil never oblige fin. 
el it. pt My e 


e iI. —— = 
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yo repealing Imo. IV. 33 Poe i 


inphe prove of taxing the fubjetts. VI. Executive 
power is either eternal or internal or mixed. VII. Fu 

dicial power is internal executive power.” VIII. Exver 
nal executive power is military power.” IX. Appen. 
ment of magiſtrates is mixed execative power. X. Pre- ky 9 5 
rogative wwhat. IN an Aras profit 
Raiba. 


n n to e motives, a Civil 
unite into civil ſocieties, they will help to give us e 
me inſight into the nature of civil power, that is, to or execu- 
form. us what ſort of power naturally ariſes out o 
2 an union. As men are originally led to unite ; 
emſelves into diſtinct civil ſocieties, with a view of ö 
ring their ſeveral rights and duties aſcertained by | 
Joynt. or common u ing, and with a view | | 
eviſe of forming a joynt or common force, fo as to 
c with. it for their ſecurity; we cannot ſuppoſe them 
have united together, without deſigning at the 
ne tune to eſtabliſh ſuch powers, as -would be neceſ- | 
for obrainiog chele purpoſes, which they had in 
The natural eonſequence therefore of mens for- 1 
HA a2 0 et ie, he eſtabliſ : 


Dn underſtanding, the vera rights and duties of 
thoſe, 


I — hits power Wh 
M to act with its joynt or commo force for their defence 
and ſecurity. The former of theſe is called the legiſla- 
tive, the latter is called the executive power. No other 
powers beſides theſe are requiſite for obtaining the ends 
which mankind propoſe to themſelves in forming civil Aer 
ſocieties; no other powers therefore beſides theſe are ne · 
ceſſary for governing ſuch. ſocieties: and conſequent) 
civil power, which we have defined to be the power, tha Wiſes 
Nr a ciyil ſociety, cute * eee An! 


7. . fac what hos bes ak. 8 30 an 
= = ſtop here and enquire from whence. civil powers de Nee 
= rived, For ſince this power, in both its branches, n. vid 
F  turally ariſes from the eftabliſhment of civil: ſociety, wo! 
E the ſame conſent or agreement of mankind, by which Nees 
8 they form themſelves into diſtinet ſocieties, muſt gs 
„ armen 
* bs derived. e 9901-01 Ph 
F BIS. II. The legte powe eee im hi 
\ implysa plys a power not only of making laws, but of altering 1 
mer of and” repealing them. As the cireumſtances eithe pub 
and of fe- of the ſtate itſelf or of che ſeveral- individuals, which 
Ls. compoſe it, are changed, ſuch claims and uch/dutics Bur 
| | as might once be beneficial, may become uſeleſs, bu. 505 
| denſome, or even hurtful. If therefore the legiſlatin du 
: power could not change the rules, which it preſcribe,” 2 
| ſo as to ſuit them to the circumſtances of the bod f 
; | politic, and of themembers of that body; it could v0 4 
F- anfwer the purpoſes, for which it was eſtabliſhed; f © 
| could not at all times ſettle their claims and their due 
A in ſuch a manner, DN EO A II IEe foul 
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eſtab ling laws in 9 in make them ien. 

be ſuch a manner as to ſecure the ob; impfen a 

ſervance of them. For it would anſwer no purpoſs at power power of 

all to ſhew: men what their duty is, if they. were after. perati, 
ards to be left at liberty either to diſcharge. or neg». 

lect it, at their own diſcretion, without apprehending 

any particular inconvenience to themſelves from not 

Kcomplying with the rules, which the common under- 
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to tending of the ſociety has enjoyned. It is poſſible in- | 
le. iced, that in ſome inſtances the ſhare, which any indi- 0 
1 vidual might promiſe himſelf in the general good, 
% would lead him to comply with thoſe laws, which he 

ch ces will be productive of ſuch a good. It is poſſible 

n6- Koo, that in ſome inſtances, e 


ie general uſefulneſs of laws, or did not apprehend, 


| it he ſhould have any ſhare in the general good, 
nm: rhich they produce, he might be willing to comply 
ing with them, out of a proper regard and deference to the 1 
het _ underſtanding; eſpecially if he found no par» ” 3 
wich lar inconvenience to himſelf from ſuch compliance. 


E — — the laws made by the public are con- 
ducive to a general good, in which 2 — indi- 
iduals will probably have a ſhare; many are ſo ſelſiſh, 

y ſmall advantage, and are deſirous of graſping at 
hat they think will be of greater and more .imemdi- 
ate benefit to themſelves; however inconſiſtent it may 

de with the benefit of the public. Even, where men 

TR, feel no particular inconvenience from comply- 

z with RY which the common underſtanding 
ing 


e diſobey it, as far as they ſafely can. 


e e e 2 law, becken has 
= eee by the common Underſtanding, thy 
upon this as 4 reaſon, "way" they d 


15 g fart er therefore is neceſſary. to ſecure 
the obſervance of ſuch rules, as the legiſlative power | 
eſtabliſhes, befides the mere eſtabliſhment of them: iſ 
eſpecially fince the advancement of the general good 
will frequently require not only ſuch laws to be made, 
as will be productive of more benefit to each individua, 
than he could obtain without obſerving them, or ſuc if 
as all may obſerve without any inconvenience b them. 
ſelyes; but ſuch likewiſe, as may cut off many indivi- i 
_ duals from ſome private benefit, which they might o- 
 therwiſe have obtained, in order to advance the greater Wl 
benefit of other individuals and of the public in general. 
One method therefore of ſecuring the obſervance 
of laus is to eſtabliſn them under ſome penalty; 
the view of which may check the petulance of thoſe, i 
who would otherwiſe have tratiſgreſſed them without 
any reaſon at all, and may give a proper turn to'the 
ſelfiſhneſs of thoſe, who would otherwiſe have tranſ 
greſſed them upon reaſons of private intereſt.” Whether 
E in 
— 85 
in the — of nature have a promiſcut right of pu- 
nifhing criminal actions. But thoſe, who are united in 
a civil fociety, have agreed to put themſelves under the 
conduct of the common underſtanding, to have their 
duties regulated, and their rights adjuſted by the legiſla- 
tive power of that ſociety. And as this power, when it 
makes laws, regulates the duty of the ſeveral indivi- 
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undder e eee e eee eee 
er e iP any au . when it enacta 
parent adhuſts the right of puniſhing ſuch crimes, by 
3 or appointing. what puniſhment is to be in - 
we 1 who are guilty of them. So that the 
ower of making laws and of enacting penalties is only 
Nie and the ſame power exerting itſelf upon different 
jects: in making the law it exerts itſelf in aſcertain» 
Wc the rules of duty; = apy he pen OO 
er in adjuſting the right of puniſhment. ; 
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ade puepoy-that inches powevefraliingtngs * 
y to anſwer the expences, which the ſociety muſt 
ake in its political capacity, or in purſuing the ends, 
9 eee eee e, 
Wwer. 
The payment eie e e ee 
ire, is an obligation, which each individual lays him- 
f under, when he becomes a member of civil ſociety. 
e tacitly agrees, by this act of becoming a member, 
contribute his endeavours towards advancing and ſe- 
ring the general good. And ſince the general good of 
e ſociety cannot be advanced and ſecured, nor even 


e ſociety itſelf be kept together, without a public re- 
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17 ue, this agreement binds him to pay his ſnare to- 
der idual, who is a member of civil ſociety. And con- 


ue ure each is to pay: becauſe it belongs to che le 
Boi lune power to adjuſt and aſcertain the duties of each. 


vals, | | | Tas : 


V. As it belongs to the legiſlative power of a e _— 
to direct the ſeveral members of it what they inh. ol 


r Wage Rb ele ſo it mme, 
me power to direct them — re ON 


ciurity. It is therefore the buſineſs of the legiſlat 


„ e 


mz. The 


civil ſociety. But it is abſurd to ſuppoſe, that he wou 
give up the whole of his property for the ſake of proj 


over bis perſon or over his property, is to be meaſure 
give up for the ſake of obtaining thoſe ends, which bf 3 


a6} ' propoſed to himfeif in becoming a member of ſuch ff 
diety. It is indeed reaſonable to preſume, that each i 


to the ſtate, is naturally preſumed to be willing 1 
part with. Upon this account the burden of tha 


| ought to be proportioned, as near as may be, to the 
ue of each perſons property: becauſe the more ar 
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nen ei from them cauſeleſsly and-arbitrs 
vation of each mans property is one d 
the ends, which he propoſed to himſelf in entering in 


=rving it. Andd the r 


by what he may reaſonably. be preſumed willing uf 


dividual would be ene | 
perty for the fake of enjoying the reſt in peace and kg 


power to conſider and to direct what part of each ma 
property it is worth to have the reſt ſecured * | 
Now the ſecurity, which he has in view, depends upaiifh 
the preſervation and weliare of the public. And beruf 
reaſon. the legiſlative power, in ſettling Wap FAY i 
ſon is to pay, ſhould conſider — each pe 

ſons. property it would-be north tu him to preſerve d 
ſtate and advance its welfare: becauſe whatever 3 
pears to the common underſtanding to be neceſlary k 
cheſe purpoſes, is what every perſon, who bel 


payments, which are called taxes, or duties and cu 
toms upon goods both moveable and  immoveabl 


property is worth, the more he is naturally willing 5 p 
„ . | . | e 0 


WF 


NATURAL LAW. 
y for the ſecurity of it. From hence we may ſee the 
ſon, why theſe payments are naturally made higher 
times of public danger, than in times of peace and 
iet: the more a mans property is expoſed to danger, 
d the more expence the ſociety is at in defending and j 
curing it 3 the more he is Mk be og Dy 
or having it ſecured. | 
lt might pape eg Pohl bene H d 058 
ould get poſſeſſion of a private mans lands. The 
ciety may want them for enlarging their roads, for 
ecting fortifications, or other public works of general 
rility. The principles here laid down will ſnew us, that 
e right, which the legiſlative power has in the pro- 
rrty of individuals, will not juſtify the taking ſuch a 
ans lands from him, without making him amends. 
Wuch a tribute as this would not be a tax, which all the 
embers pay in proportion to their property; it would 
iu 2 payment exacted of one man for the benefit of the 
Whole, and would therefore be contrary to the nature 
- 1188 civil ſociety, which requires, that the burden of all 
paſſch public payments ſhould be born by the ſeveral 
pe embers, in proportion to the intereſt, which their pro- 
Wtty gives them in the general utility. But though the 
blic ſhould force him to give up his land; the burden is 
ry rn by all the members, if amends is made to him for it. 
Jong Some taxes or duties are paid indeed rather for the 
ng Purity of a mans perſon, or for the quiet enjoyment of 
- thelWne perſonal conveniences, than for the ſecurity of his 
d culoperty: ſuch are poll-taxes, duties upon marriages, 
he oe with very little variation, are applicable to theſe 
ma yments. They are a part of a mans property, which 
ls preſumed to be willing to give to-the ſociety, for 
vim YOL, II, D the 
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a INSTITUTE QF All 
the deſenge of bis perſon, and for the quiet ejaymew| 
of theſe perſonal conyeniences-- Th chief difference be. 
tween theſe, taxes and ophers ia, that, ſinee ſuch advance BW 
ges as theſe are of equal. value tm alb che tax, hid 
each pays to the public for ſrcuxing chem, may xeaſbn. 


Wo be an equal: one: wick oher- taxes, which ar; 
paid for the ſecurity of each 8 follon i, 
the value of $285 propertys, of ane p. >roportionable- the . 

: worth of it. * . 
5 1 | VI. The natural uſe of be; —_ ds which; 4 V 
Eber in. civil ſociety forms, is. either to ne the —— 2 8 


ternal or 
external, 


er mixed. Dad ofioge e eee e or elſe to. 2 \ de 
tect the whole and the ſeveral parts of it _—_ fu 1 
injuries, as other civil ſocieties, or other indir ec 
who, ſtill continue in a ſtate of nature, or who are men ed 
hers of other civil ſocietira, might do them; to-preveaiii 
ſuch injuries from proceeding, where they are a ty 
or to procure reparation, and inflict — ti 
they are completed. | bor 
Now the executive power uu power of afting wi cir 
this joynt ſtrength, in order to obtain the purpoſes, f * 
which ſuch ſtrength was. formed: And conſequently. i ne 
executive power is either internal or external. We m 
call it internal, when. it is exerciſed upon objects widi 
the. ſociety; when it is employed in ſecuring the. rig 
or enforcing the duties of the ſeveral members, in reſpel 
nun of one another or of, the ſociety itſelf . e 
may call it external executive power, when it is exe 
ſed upon objects out of the ſociety; when ĩt is * 
in protecting either the body or the ſeveral members ter 
it againſt external injuries, i in preventing ſuch. injuriſ inft 
* being done, or in "procuring rant Tr 
inlet 


nn 4 15 e * 
heſe t two brinckes of the dien power fre if 80 
ung be called civil and military, Civil 
ye power is a nate, which will very well expreſs 
, pry is meant by internal executive power. And the 
yy objeftion, againſt calling external executive power 
6 the name of military executive power, is, that ſome - 

Wins more is included in this branch of power beſides 

ar is ſetictly called military, 
VII. Jadicial power is the internal or civil bed of Judicial 
ecutive power exerting itſelf under ſuch checks and 3 
ntrols, as the legiſlative power has ſubjected 1 it to, in executive 
der to prevent its deviating from the purpoſes, for Power 
ich it was formed. A legiſlative power without an 
ecutive one would be of no great uſe, It might in- 
ed aſcertain the rights and determine the duties of 
ſubjects; but unleſs the common ſtrength of the ſo- 
ty comes in to its aſſiſtance, that is, unleſs the exe- - 
tive power interpoſes to ſupport tlioſe rights and to 
force thoſe duties, the laws might fail of obtaining 
wil cir effect i it would depend upon the virtue or upon the 

bmour of the ſubjects, —— they ſhould obtain it 

not. On the other hand an internal executive power, 
hich is under no checks or controls from the legiſla- © - 
, would be more dangerous than uſeful: it muſt be 
her a brute force uninformed arid unguided by any 
elligent ptinciple, or elſe a diſcretionary power in the 
nds of them, who are entruſted with the manage- 
bel In the former caſe the wrong or the right 
tion of it would be merely accidental; and in the 
er caſe it would probably be oftenct made ut of as 
inſtrument of private intereſt and undue favour, of 
rice or oppreſſion, of revenge or cruelty, than as the 
2 means 
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| means of doing juſtice to the public and tothe ſem | 
members of it. 


that is, it naturally belongs to this power to direct the : 


put in motion in criminal matters, unleſs the fact wil 
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But in matters of internal aoriſdiion Ae 3 
power will planely appear to be ſuch an one, as is cal. 
culated to anſwer its proper purpoſes, if we conſider it 
as acting in this inſtance under the direction and con 
duct of the legiſlative. Now as the legiſlative power 
adjuſts and ſettles the rights of the ſeveral members i 
a civil ſociety, it naturally belongs to this power to de 


have a right to the interpoſition of the common fore 


-uſe and extent of the internal executive power. Eff 
ctual care will be taken about the due uſe of this com 
mon force, if proviſion is made, that it - ſhall not ln 


be puniſhed is firſt made evident in the eye of til 
law, that is, in the judgment of the public underſtand: 
ing ſpeaking by the law; and unlels the fact, when i 
made evident, is ſuch an one as the law has declaredt "| 
be puniſhable ; and if a farther proviſion is made, il 
after the fact is clear, and the legal ERAS pp 
rent, no other uſe ſhall be made of this common fora 
beſides what the law allows, that is, that no oth 
puniſhment ſhall be inflicted, but what the law has | 
ſcribed. The like care is taken, if a like proviſion 
made, 1 in matters of claim for reſtitution or .damagt EN 
done; if the law does not allow the claimant to hu dic 
any aſſiſtance from the common. force, till his right! 
made evident j in the ſame manner; and then allo 
him no farther aſſiſtance from it, * what the law ly 
determined to be ſufficient to e — claim 
obtain f een. 2919051 40 bit tiv 10 25 1 40 
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We may obſerve here, that the Judicial power is di- 
ded into two branches; one is called civil judicature, 


d the other criminal or penal judicature. The former 
with the common or Joynt force of the ſociety to 


reſtitution of what is unjuſtly witholden, or 


iner to _ cope dps We guile of crimes 
E be name _ jacke power, which icy to chis 
Ower in both theſe branches, has probably been what 


om executive power. Having determined the notion 
f executive power to conſiſt in a power of uſing and 


mediately ſee, how it could ever be called by the name 
judicature; ſince judicature implies an act of the 
dmmon or public underſtanding, and not a mere ex- 
iſe of the common force. In the mean time they 
aware, that judicature and legiſlation are different 
ings, that the former is the application of ſuch laws, 
are derived from the authority of the latter. And 


PP us, as they diſtinguiſh the judicial from the executive 
dwer on the one hand, ſo they diſtinguiſh it likewiſe 
om the legiſlative power'on the other hand. The con- 


quence of which has been, that they conſider the civil 
a eng of theſe three ſeveral parts, legiſlative, 


ddicial power is planely to direct and apply, to actuate 
reſtrain, the public force of the ſociety z, and in this 
en it can be nothing elſe but a branch of the exetu - 


icaton cf he. pol 


MG! an 


2 


nn for damages done. The latter acts in . 


ds many writers upon this ſubject to diſtinguiſh it 


Wpplying-the joynt force of a civil ſociety, they do not 


Kicial, and executive. Whereas in fact the province of 


power. All the formalities, which precede this ap- 
e force, are ſo many checks 
x controls, which the legiſlative has . to prevent 
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— . which the — 2 As x executive 
Their proceedings - en the direction of th 
legiſlative ; and utive acts under their directio 
The name of chat power, which ſuch courts exerciſi 
regards them indeed as the inſtruments of the legil 
tive, rather than as the principal agents of che exe 
tive; as checks of the common ————— 8 
common force, rather than as the ſprings, which pal | 
that force in motion, and direct its application, B 
in whatever light the judicial power might be cor L 
ſidered by them, who gave it this name; its efficaci 
and the uſe, that it is of to civil ſociety, — 

being executive in its nature. Courts of qudicature mi 

meet, might hen mute, and right givp ſentence up 

them, as the laws direct; but theſe ſentences v 

be nothing, they could neither redreſs 5 

flict puniſhment, if ſuch courts had not either 8 

original or a delegated power of acting with the-jojn 

force of the ſociety to put their ſentence ne 

External VIII. The ſecond branch of executive power, 
5 is called external executive power, or may, if we li 
military the name better, be called military power, i is the pc 
power. of acting with, the common ſtrength or joynt fre 
the ſociety to guard againſt ſuch, injuries, a8. th 

it from without; to obtain amends for the: d 
ariſing from ſuch injuries; or toinflict bieden 
on the author: and abettors of them. The force, of th 
ſociety, a it is employed upon Nee objects, ig al 


eee — ering — or 


tights ame inbtinged by foreign enemtes; it is the 
Jun province of them, ho ure veſted wich this power; 
„ 9% ages bur likewifh; 
ho wir by are red it by ee "Nox is thi 
As 4 civil ſocietf 


can — 147 9-g chan it can dt all, defend 
ai e eee ra there is frequent oc 
* — the MMftdace of ochers to help it. And 
5 | | cant pin and engaging fuctr aſſiſtance 8 
ue cee actual ufc of itʒ hen procured is uſually con- 
dered as am a&t of the common force; tlũs is locked up: 
135 part of extertal vecutiv > Power. Farther ſtil}; as 
n of the ſociety a- 
s foreign enemits;where thoſe enemies infringe its 


ie purpoſes of uſing it afe anſwered; or are likely to be 
ſweredyithe' power of adjuſting the rights of the-ſo2 
ty in teſpect of foreignersis commonly connected with 
ernal executive power, and is conſidered as a part of 
USER that, when we are ſpeaking of external 
ive power, we are ſuppoſed to include under that 
d.dotonly whatisproperly' called military power, but 

e power likewiſe of "makirig war or peace, the power? 
engaging in alliances for an encreaſe of ſtrength, 
to carry on war or to ſecure; peace, the power 
entering into treaties, and of making leagues to re- 
_ where there has been a war, and the pow-er 


zinglit- Thus if the ſociety is attached or any of 


zhts; arid lilerwiſe ftops' or ſuſpends! ita action, where 


mg * | def 


| 
b. 
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connected with external executive power by being 


to him or to them, who are entruſted with the right i 


portunities of war require. And ſince war is the 


as occaſion offers, and particularly where this publi 
underſtanding is the joynt ſentiment of a great numb 


INSTITUTES! or Eu. 

of adjuſting the rights of a nation in reſpe& e 
tion, trade, &c. by conventions or agreements. 
However, though theſe ſeveral powers are uſualy | 


lodged in the ſame hands, they are not naturally eflen- Wh 
tial parts of it. Theſe ſeveral powers are rather acts fi 


the common underſtanding, than of the common force S 


and therefore ſeem, in their own nature, to be pam 
rather of «the legiſlative than the executive power 
But where the legiſlative and the executive power auf 
lodged in different hands, and eſpecially in thoſe civil 
ſocieties, where the former of theſe powers reſides ul 
the whole body, or in a conſiderable number of m. 


£ preſentatives ; the uſual practice is to allow ſome de 1 


gree of diſcretionary power in reſpect of war or peat ; | 


putting the military force in motion; eſpecially in Hor f 
inſtances where the legiſlative body cannot act wii 
ſuch readineſs and expedition, as the occaſions or et 


by which, in the laſt reſult, all the rights of the ſocieſſ 

in reſpect of foreigners muſt be defended and 
tained; it is uſually thought convenient that thoſe righh 

ſhould in ſome meaſure be under the inſpection a wi 
management of the ſame perſon or perſons, who uf 
employed in looking after and managing the occaſion 
and opportunities of war. So that where the public u 
derſtanding cannot direct by ſettled rules, which han 
been eſtabliſhed beforehand, but muſt act if it acts at i 


2 of 
T1 


of men, and cannot for that reaſon be collected or mad 
known on a ſydden ; in theſe caſes and in others, whic 
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xcieties wt convenient to allow thoſe a diſ- 


1 y power of acting, who have the external exe- 
g otive 1 or to ſubſtitute cheir nn in che 
„ec of the public underſtanding. e 
of This however, though it may be d ee not 


eceſſary: for the legiſlative body, where no poſitive 
v of the conſtitution forbids it, may appoint its own 

gents, diſtinct from thoſe, who actuate the common 

orce: it may naturally not only make war or peace b 
own authority, but may ſend its deputies along with 
e army to control its operations even in war. Ex- 
pt indeed in the heat of action; where, unleſs there 
a diſcretionary power lodged in the hands of thoſe, 
ſho have the military command, it would be impoſſi- 
for them to do their duty. If the right of doing 
is is naturally implyed in the notion of a public or 
i mon underſtanding formed for the purpoſe of di- 
aing a civil ſociety ; that is, if a right to direct ſuch 
4 Fairs, as relate to external juriſdiction, is naturally 
Moo plyed in the notion of legiſlative power; the conſe- 
in uence is, that in thoſe particular civil ſocieties, where 
the conſtitution of government they, who are entruſt 
| with the external executive power, act in any inſtance 
external juriſdiction at their own diſcretion without 
y immediate control from the legiſlative, this diſ- 
etionary power muſt be conſidered. as originally con- 
ted with the legiſlative : it muſt be ſo conſider- 
| in this ſenſe at leaſt, that though the fundamental 
ws of the conſtitution may make it unconſtitutional ' 
© after times for the legiſlative body to take this power 
 themſelyes, yet there was from the beginning no na- 
ul reaſon, or no reaſon drawn from the nature of 
civil 


e naturally connected with them, it has in moſt civil 


ture, is no more an in Epe IC NT. 29] | 
out being controlled by the legiſlative, — 4 


and ſtanding laws, or rather in thoſe inſtances, whe | 
dent. Thus the legiſlative power, notwit nſtandiog # 
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civil nn, civil power, agdinſt their preventing! 
any ſuch diſcretionary. mae e ea 
by general conſent, or from eftabliſhing itſelf-after. 
wards by long uſage and cuſtom. * ade 5 8 
In ſhort, the externalexccutize power, in its own n. 


wer of acting with. 


executive power is. Even in thoſe civil ſocieties, wherſ 
the particular conſtitution has left this power diſcretion. q 
ary in ſome inſtances, it does not ſuffer it bete ine ö 
And by the checks, to which it is ſubject, in other in 
ſtances, we are naturally led to judge, tiut, if the por: 
tive will or appointment of the legiſlative power, ch ie 
ſidered as acting originally in modelling the civil co 1 
ſtitution, had not from n or 
contrary, it would have been . pepe . 


ö in all. 4 * Aut e ED © 4 d Lhe D „ '7 1 1 


Theſe e appear principally. i in deten 
3 without any great inconvenience to the ſe 


the external executive power may be directe 


iT" TIC 


could not without great inconvenience be loft in 


executive is in ſome other reſpects left independant, d 
termines what number of the members of cho ſocie 
ſhall be armed in order to join their force for repellii is « 
or ſubduing its external enemies. It determmes to wii 
laws or to what fort of military diſcipline they ll uch 
ſubject, who are thus armed. It determines in what 
ner they ſhall be maintained or paid, in order to mi e n; 


chem amends for giving up other — ppre 


engaging in this, to which, as members of the { ed « 
they were no more obliged than the other memben tar) 


em. NATURAL BAW. 


In alliance, leagues, or if they bind any 
J chemembers to give up their private clic or do 
pay thing, which inconſiſtent With he civil-laws then 
\ being, its authority makes them void of courſe, Un. 
Heſs it interpoſes to eſtabliſh them. In patticular, if ſuch 
zgrcements cannot be made good without money td be 
aiſed by a tax upon the property of individuals; if 
ew duties are to be impoſed upon any con 3 
r duties eſtabliſhed already are to be aboliſhed”; ſuch 
Sreements are not valid by any diſcretionary act of the 
Kecutive power, but may either be made void:orcon 
med by the legiſlative. Theſe! are planely natural 
ecks of the legiſlative power upon the Executive, and. 
ſufficient to ſhew, that the latter is not a di 
oer, but is in itſelf under the control of the former. 
chat wherever it is otherwiſe, in whatever nation we 
* - diſcrerignary executive independent in any in- | 
nces*upon the legiſlative, we may” conclude that it 
yes this independency to civil conſtitution ar poſi- 
e a see. 3 eee ee ir ben its own. 
ure. Fg 4 
IX! By 1agiſtrate: 2 would here be A wc, 
In ſuch perſons in raced ſociety, as. put the common magig 
of it in motion, or act with that common force. trates 
o the word therefore ina more extenſive ſenſe, than cad. 
is commonly uſed, to mean not only ſuch perſons, power. 
act wich the common force in the judicial or internal 
ach of the executive, but ſuch perſons likewiſe, as - 
with that force in the military or extetnal branch. = 
e name of magiſtrate. in; the uſual ſenſe of the word, 9 
ppropriated to the former: the latter are ee 
ed officers, where the executive power, is purely: 
tary,/ and ambaſſadors, miniſters, envoys, en 
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the reſt of that a of 5 . power, Thick | 
is external. According to this notion of magiſtrates, | 
they are the agents of the executive power; and con- 
ſequently the appointment of them belongs to this 
power. But becauſe their province is partly internal 
arid partly external, the power of appointing them be- il 
longs partly to one branch of the executive and partly WF 
to the other; ſo that it may not be r e eee 4 
this mixed executive power. = 
t is neceflary however to take notice of a difference 4 
between internal and external magiſtrates. The jud- WW 
cial power, which belongs to internal magiſtrates, u 
under the conſtant and ſteady control of the legiſlative; W 


their power of acting with the public force is regulatel 4 
and limited by ſtanding laws. And conſequently the 


nature of their juriſdiction is defined or ſettled by the 
legiſlative; though the power of exerciſing ſuch juri-W 
diction is derived from the executive: it ſo far belong 
to the legiſlative to erect or appoint courts of Judicz 1 


ture, as to appoint, that magiſtrates with this or tha . | 


particular power may or ſhall be erected; notwithſtand· 


ing the perſons themſelves are choſen or nominated, ani 


tte powers, which they exerciſe, are derived fron 
the executive. This would be the caſe likewiſe of ex- 
ternal magiſtrates, ſuppoſing” this 'branch-ofighe ere 
cutive power to be under the like uniform control d 

the legiſlative. But in moſt civil ſocieties, where the 

legiſlative. and executive are in different hands, the 

_ conſtitution leaves the latter in ſome inſtances a diſcre · 
tionary power, as to the external branch of it. And fol 
this reaſon ſuch magiſtrates, as have their province i 
this branch, not only, derive their power from the exe. 


; Lay but are likewiſe under the regulation of te 


Ce- 


e f N 


c III. j NATURAL LAW: Wy. 
executive, as to the degree or extent of their power. 


| or repealing laws, both ſuch as concern ſacred, and 
Wuch as concern other matters, as far as the former re-. 
ate to or affect the ſtate. Secondly the power of mak- 


liances, or conventions.. Thirdly: the power of eſta- 


Wroperty of individuals for the public uſe; and ſervice. 
WF ourthly, the power of hearing and effectually deter- 
ining all matters of coritroverſy, which ariſe between. 


* f 3 And fifthly the power of appointing ma- 
” We ambaſſadors, or other officers. Though 1 


Wo fc, vithout much trouble, that all theſe ſeveral 
Warts of civil power have been taken notice of, and 


* deen reduced to one of the two general heads, into 
ol hich I have divided it; they are all of them branches 


3 ther of the legiſlative or of the executive. 


ot properly be called diſcretionary executive power; 
eccauſe the executive power in the nature of che thing 
not diſcretionary in any part: wherever it acts at 
liſcretion, this privilege, unleſs it ariſes from the ne- 
ity of the caſe, as in the heat of military action, 
omes from the legiſlative either by original eftabliſh- 


permiſſion, We ſhall be better able to underſtand 
#hat prerogative is,. if we e the nen 
* LL o. mi. avi. 

exe⸗ 


ng war or peace, of engaging in treaties, leagues, al- 
1 Þliſhing taxes, cuſtoms, or duties to be paid out of the 


n 1 . to this diviſion, the reader will be able 


ent, or by long uſage and cuſtom, or by occaſional 


1 Q 
8 

$ +2 
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» Grotius divides civil power into the five fol- 
Wong parts; firſt the power of making, altering, 


K. If we continue to ſpeak of the legiſlative ma 
u ccutive power in the abſtract; it will be difficult e 


eplane rightly, what is meant by prerogative. It can- 
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executive power, not in the abſtract; bat #s lodged 6 
entruſted by the ſtate in the Hands of forme one or 
more perſons, Where the perſon lo entruſted with the 
executive power, is left by the legilative to act in uf 9 
inſtances, at his on diſeretion, to direct by his o 
pe pA public force; Which is naturally en. N 
der the direckien of the public underſtanding, ſuch 4 | 
| am pbwer in him is called prerogative.- T 

caſes: if the legiſlative forbids the public fore = | 
to be put in motion for the puniſhment of any ac 
till the fact itſelf is proved to the public ret *” 
in ſuch a manner as- the law appoints, and them wil 
not ſuffer this force to be uſed but under the e6ndual | 
of the law, ſo as to-inflift only the legal Penalty; thu 
far there is no prerogative or no diſcretionary” powei 
in him, who is entruſted with the executive. Bf 
then if the legiſlative, inſtead of reſerving to ibſelf th 
right of judging, whether ſuck legal puniſherient is U 
be ſuſpended, or whether the criminal u o be ve 
| Pardoned, leaves it to him to pardow or not, as l 
thinks proper, ſuch a diſeretionary power 2 
with him is called prerogative. In cairs of e 
juriſcliction; if the ſociety makes war or Pecgh 1 
thinks: convenient, if it is bound: by ſuch" leagues h 
conventions, as he engages it in; if its military for 
vrhen appointed and eſtabliſhed, is under his command 
and ĩs to act as he directs; theſe are inſtances of a di ¶rtic 
cretionary power: and where the perſon entruſted wie p 
the executive has ſuch a diſcretionary power, ix is calc 
ed. prerogative. If he, Who e 1H ſe, 
cutiye, has a diſcretionary power of calling the pub ally 
together to act in its legiſlative capacity, or of calli nm for] 
the * of the public together, . it acerog 


„ 


*. var AL. LAW. 


i wo ra — of it mexing; this, 


, yer if it is fo entruſted wich him, who. has the 
W-ccutive power, will come under the notion of prero- 


this reſpect, and tyed him down to call them together 
any particular time or place; ſo far this prerogative 
an end; and the act of calling them together, 
gh it might. once be eee. and 
mae i . eee, in its nature 
iniſterial. 7 | 


ch there is any ſtruggle between the legiſlative body 
d the perſon or perſons, who are entruſted with che 
cutire power, this is not a ſtruggle between the 
piſlative and the executive powers. The provinces of 
ſe two powers conſidered abſtractedly, or as they 
in themſelves, are marked out diſtinctly enough for 
one to ſee their reſpective limits. It belongs to the 
riſlative power, conſidered as the common under- 
ding, or joynt ſenſe of the body politic, to deter - 
and direct what is right to be done: and it be- 
eg to the executive power, conſidered : com- 
ern or joynt ſtrength of the ſame body, to carry what 


icular civil ſocieties, where the legiſlative and execu · 
N EY different hands, it is uſual, 


—— — power, to act diſcreti- 
ally in ſome: caſes, that is, it is uſual for them to have 
ſome inſtances ſuch a diſcretionary power as is called 
rogative. And the only ſubjett of difpute about 
5 8 


lent: 2 3 or if P 


tive. But ſhould the legiſlative ever have limited him 


We may ben n Lovin eee 


o determined and directed into execution. But in thoſe 


„„ that can be wenge. t n ere. 
cutive body and the legiſlative body, concerning the i. 
ſtances, where this diſcretionary power takes place, a 
elſe concerning the extent of it in ſome particular in. 
ſtance; that is, they may poſſibly diſpute, either how fa 
in ſettling the conſtitution of government, ſuch power oil 
acting at diſcretion, veſted in the executive body, wall 
deſigned to extend, or how far it may be proper ai 
convenient for the public, that it ſhould extend. 
The reader may perhaps have met with ſome dif 
eulties in this chapter for want of having attended to 
neceſſary diſtinction between the legiſlative power a 
civil ſociety in general, and the legiſlative body of ay 
particular ſociety, and to a like diſtinction between tui 
executive power and the perſon or perſons, with whon 
fuch power is entruſted. The following chapter is tie 
place, in which the ſubje& will lead us to explane ti 
diſtinction. And when it is explaned, ſome :paſſags 
in this, which may have appeared re vill p 
bably be better underſtood. 2 
Civil and XI. The force of a body politic; as it ĩs employ 
. in matters of internal juriſdiction, is called the cf 
diſtin- force; and as it is employed in matters of external juri 
guiſhed. diction, it is called the military force. The civil ford 
is what the judicial or internal executive power all 
with; and the military force is what the external 
military executive power acts with, Theſe two foto 
therefore, though they may appear to be the ſ 


when they are conſidered only as the joynt force of in 
ſame body politic, are diſtinct from one another in for 
ſpect of their objects. The civil force is 1 ON 
putting the laws in execution, that is, in maintaining * 


and Seen within the ſociety what is right in di 
matt 


Wh — — 2 evil nature are — iy 

name of criminal matters. The military force is 

nployed in defending the ſociety” ECT e 

; againſt injuries from without. 

This, which is a diſtinction between theſe two Saw 

eſpect only of their objects, leads us to a diſtinction, 

ces themſelves; when we conſider one of them as the 

ee, with which the internal executive power acts, 

| d the other as the force, with which the external exe- 

r 0 tive power acts. For the internal executive power is 

| der the conſtant and uniform control of the legiſla- 

1 e: whereas in moſt civil ſocicties there is ſomething 

Thon 2 diſcretionary power joyned with the external exe- 
ive. The conſequence of which is, that the civil 

ce, or force employed to maintain juſtice within the 

eety, is under the ſame control with the internal 

po curve power: but the military force, or force em- 

_ MSycd againſt injuries from without, may in ſome in- 

opel ces be a diſcretionary force, not guided ſo much by 

e di legiſlative body, as by the judgment of nous who 

| juri entruſted to act with it. 

fo the conſtitution of government has ond 
2 diſtinction in fact; that is, if the military force 

nal A Ttuated by a diſcretionary power; there is an evident 

) foto on, why this force does not it its own right come 

: where only the members of the ſociety are concern 

» of Min order to carry the laws into execution: becauſe 

r in rl force employed for this purpoſe ought to be ſuch. 

loyed! one, as is under the checks and control of the 

ataininl o and not foch an guet in . ee 
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INS TITU TES OF 1 nl 
ee ker ndert hich A e d 
carry the laws into execution, is commonly a ſmall o 
What is done in this particular is conſidered as done by 
the joynt force of the whole, though the whole; inſtel 
of riſing for this purpoſe, acts by ſuch civil officers, 2 4 
the public underſtanding has thought ſufficient. The 
are commonly but few z becauſe few are ſufficient wii 
give a perſon poſſeſſion of ſuch rights, as the law lui 
adjudged to him, or to infliẽt puniſhment after a le 
ſentence. However, if this ſmall force is found inſob 4 
"cient; theſe civil officers uſually call in any of the men 
bers of the ſociety to their aſſiſtance in order to encrei 
their force. They ſometimes call in the aſſiſtance ev f 
of the military force: upon which occaſion it is con 
dered, not as the military force, or not as having in a 
reſpect a diſcretionary power, but as a part of the d 
force acting under the direction of the civil magiſtra 
So that perhaps it might be more proper to * 'Y 
the civil magiſtrate upon ſome occaſions, where i 
apprehends the uſual force employed by him to be 
weak to anſwer his purpoſe, calls in the ſoldiery toi 
- aſſiſtance; than that he calls in the military force. Tl 
| perſons, which are uſually employed by him are ith 
too few or too unſkilful to withſtand the refiſtana 
Which he is likely to meet with. Therefore as there 
many members of the ſociety, who are the inſtrume 
of the external executive power, and who. are train 
up to oppoſe ſuch violent reſiſtances, as frequently c 
from without; he has recourſe to them, and uſes th 
as his inſtruments, ſubject, when they are ſo called 
by him, to his control, Any Gat! 5 
is hinted, to the wy of the law. 
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1 ad e power hat II. Leer 1 8 and | 
executive power compared. III. Civil conſtitution what, 
| IV. Origin of civil conſtitutions in reſpett of the Jt. 
" 7:/ative. V. How a civil conſtitution becomes fined, 
„ he legiſlative. VI. Executive body how formed, © 
cn VI!. Deſpotic conſtitution how produced. VIII. Execu- 
oO de boch how fixed. IX. National conſtitution a queſtion 
| of fact. X. Monarchical conſtitutions not more natural 
than others. XI. Monarchical conſtitutions not im- 
poſſible. XII. Conſtitutions not neceſſarily democratical. 
XIII. Titles or appearances do not determine the nature 
of a conſtitution. XIV. Tenure of civil power to be diſ- 
ſinguiſhed from the power itſelf. XV. Promiſe or oath 
of a king may limit his power. XVI. Mixed conſtitu- 
tions. XV II. Civil conftitutions may be altered. 


preme power, we are led into ſome miſtakes, rem 
4s theſe words indiſcriminately. When we call 
power ſupreme, the expreſſion ſeems to be relative 
ſome other ſubordinate powers: to call any power 
e higheſt of all is not very intelligible ; if there are no 
her powers below it. Sovereign power is likewiſe a 
tive term; but then it has not a neceſſary relation 
ſubordinate powers. To call any power by the name 
lovereigh power does not neceflarily imply, that there 
any other powers in ſubordination to it. Whatever 
dwer is independent, ſo as not to be ſubject to any 
| * 2, other 


THEN we ſpeak of ſovereign power. or of ſu. 80 n 


INSTITUT ES of Bf 
other power, though it has in the mean time no other Þ 
power ſubject to itſelf, may with propriety enough b 
called by this name. In ſhort, that power may well b 
called fovereign, to which none is ſuperiour : whereas 
none can be called ſupreme, unleſs there are others in 
feriour to it. ; 

* Grotius indeed has not obſerved this diſtinctan 7 
he defines ſupreme power, as I ſhould define ſovereign 
power, to be ſuch an independent power of governing 1 
a civil ſociety, that no acts, which are done by it, a 
be made void by any other human power. In this fall | 
every ſtate, in reference to all other ſtates, has ſuprem i 
or, as we might better call it, ſovereign power witli 
itſelf: it governs itſelf independently, and no other ſta 
has authority to make its acts of government void. 
ſociety of men, by whatever ties and for whatever pul 
poſes they may be united to one another, is not compli 
in itſelf; if it has not within itſelf, an independent pot 
of government, but is, either in its legiſlative or in ff 
executive, ſubject to be controled by any power frat 
without. Such a ſociety therefore, though formed | 
civil purpoſes, is no civil ſociety; it can at beſt be oi 
'@ part of ſome other ſtate, and is uſually called a pr 
vince to that ſtate in particular, from which it recein 
its laws, or by which its . force is ets in moti 
and made to act. 

Every individual in the liberty of nature is his 0 
miſter, and has an independent or ſovereign power of 
himſelf. The conſequence of which is, that whe 
number of ſuch individuals are united together, fo 

to form a ſociety, this ſociety is naturally its 0 
4 and has an independent or e g pot 
. L. C. ul. IVE.” oy Ns ; 

ey 
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dns, = the: ſociety, wall any — over 

y individual within it; the conſequence is, that no 

ther civil ſociety can have any authority over a "_ "2 

olitic made up of ſuch individuals. 1 'Y 

If indeed any one body politic has e to ſub- „ 
Vit itſelf to the authority of any other body of the 

me ſort; it ceaſes to be its own maſter, it has no 
Inger an independent or ſovereign power of its own; 

But then it ceaſes at the ſame time to be a ſtate and 

a province. No aſſembly of men is called a 

te, unleſs it is complete in itſelf : and no aſſembly. of 

en united for the purpoſes of advancing a common 

ility and of ſecuring their rights can be complete; if it =_ 

as not within itſelf whatever is neceſſary to anſwer thoſe = 

urpoſes ; if, inſtead of having a legiſlative and an exe- 

tive power of its own, it is obliged to have recourſe 

d ſome other ſociety or aſſembly of men to aſcer- 

in the rights and to preſcribe the duties of its mem- 

rs, or to maintain thoſe rights, when they are aſcer- 

ined, and to enforce the obſervance of thols NN 

hen they are preſcribed. s 

II. The not having attended to the diſtintbien, a Legiſla- | 

dy taken notice of between the notions of ſovereign dine ta 

d ſupreme power, and the promiſcuous uſe of theſe power 

vo words, may poſſibly have been one occaſion of à fe.“ 

teming difference in opinion between thoſe, who, 0 

ey were to explane their meaning, might poſſibly be 

und to agree. The executive power in any ſtate aan 

ndoubtedly be called ſovereign power: becauſe, in 


ference to all e n it is an nn eee 1 | 
e ot ibid. | = a 
* ©" 
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| Jluvjec! nl 
ben jy an power out. of the ſociety. Where it i 
ſubject to any ſuch external reſtraint, there is no ſtate, il 
ſociety. Now as the terms ſovereign and ſupreme pome 
are uſed indiſcriminately z we are apt to conclude, tha 
the executive, becauſe it may in this ſenſe be called -ſo-f 
vereign power, is likewiſe to be conſidered as ſupreme 
power. But then the enquiries upon this head an I 
uſually carryed ſomething farther, The legiſlative ani 
the exccutive-power in the ſame ſociety are — 
compared together: and then the queſtion is, which di 
theſe two is to be looked upon as the ſupreme power. li 
It is not uncommon to imagine here, that 'executini 
power, becauſe it is called ſovereign, and is therefor 
looked upon as ſupreme in one reference or compariſouW ; 
may likewiſe be called ſovereign, and be looked upon aff 
ſupreme in this other reference; ſo that if the legit 
tive power is not ſubordinate to it, > ates ail 
be entrees one of the other. FF 
The diſtinction of the two names hy * il 1 
preme, if it was attended to, would correct this fall 
| concluſion; The executive power of any one civil ſo- 


Called ſovereign power: becauſe it is independent df 
them, and does not act under their direction. But theali 
in this reference it is not very proper to call it ſuprem 
power; becauſe though ſuch foreign powers cannot d 
right direct or control it, yet they are not ſubordinau 
to ĩt. And if, by proving the executive power, of an 
particular ſociety, to be ſovereign power in this reſe 
rence, jt does not t follow, that it is to be called ſupreme 


0 bh 


erenc wee legiſlative of che ſame ſociety.” - | 
| Indeed there is in almoſt every ſtate what may — of 
n reference to e ener "1 
; within the ſtate itſelf. When an executive body 
fixed by the conſtitution of government in any civil 
ciety ; whether this body conſiſts of one perſon or 
ore; there are uſually many other ſubordinate perſons, 
r bodies, who have ſuch a derivative and inferiour ju- 
{di&tion, as commits the public ſtrength of the ſociety 
> their management in many inſtances. Theſe infe- 
our magiſtrates therefore have an executive power: 
ut as it is derived from the perſon or perſons, with 
hom the executive is originally entruſted; this pow- 
is inferiour or ſubordinate to his: and in this re- 
rence his executive power may be called ſupreme. 
ut this again is no evidence, that the executive power, 
ther in itſelf, or as it is entruſted in his hands, is ſu- 
rriour to the legiſlative or even independent of it. There 
Wn certainly be no ground for concluding, that the 
8 r his hands is ſupreme, when com- 
with the legiſlative; only becauſe it is ſupreme, 
— en as the ee "_— 0 cher 
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ill be no great difficulty in judging, whieh of them 
ſupreme, when they are compared with one another. 
he legiſlative is the joynt underſtanding of the ſociety 
aturally ſuperiour to the executive, which is the Joynt 
gth of the „ chat 

hat is ſo directed ſhall be done. * 

E 4 15 


INSTITUTES OF B. Il. 
| As legiſlative power is thus found eo be fene 
to executive, when they are conſidered in the abſtract; 
we are apt. to conclude two haſtily, that in very 2 
ſociety the legiſlative body is in all inſtanees ſuperiour 
to the executive body. Whereas in fact — 
tion of government may in ſome inſtances have lodged 
© a diſctetionary power in the executive body: ſo that 
though in general the public | underſtanding ſpeak: 
by the legiſlative body, yet in theſe inſtances the under. 

- ſtanding of the executive body may be deſigned to ſtant 
in the place of the public underſtanding, and to dired 
what is to be done as well as to ſee to the doing of it. 
For the exiſtence of a legiſlative body is not who 
| Inconſiſtent with the notion of prerogative.  - 
Civil con- III. By the civil conſtitution of government in a 
my nation is meant the eſtabliſhed; form of exerciſing t 
| ſupreme or governing power within that nation, whid 
we have juſt now proved to be'the ee power a 
it. The ſimple conſtitutions of government are con 
monly reduced to theſe three, monarchy, arſtocra | 
and democracy: by which we are to underſtand, th 
there are three different ſorts of legiſlative bodies; al 
of which may be eſtabliſhed in any nation; and each 
which may be called ſimple, becauſe each of them is uni 
form or alike in all its parts. The conſtitution is dem 
cratical, when the legiſlative power is exerciſed either bi 
the collective body of the people, or by repreſents 
tives, which they chuſe from time to time. It is ariſt 
cratical, when this power is exerciſed by the noble 
that is, by. a ſmall and ſelect body of men, who afte 
their original defignation to this office are elective 1 
longer, but tranſmit their power to their heirs or to olle 
© See C. III. FX. 


eſtabliſhec 
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pon his demiſe it is tranſmitted to his heirs, or to other 
bliſhed ſucceſſors, or to ſuch ſucceſſors, as ſhall up- 4 
nthat event be choſen. We cannot indeed properly ſay, 'Y 
it in ran —— all the parts of the _ 
— Apa: — becher js a Up | 
e; becauſe there is no mixture or diverſity of parts in it/ 
The conſtitution of government is called a mixed 
eee eee ſimple forms are com- 
, or joyned with one another. Thus the legiſla- 
— may confiſt either of the whole body, or of a I 
preſentative body of the nobles and of the people; or ov 
the king and the people; or of the king and the 
dbles alone; or eee mung with w_ 
D ſentatives of the' people. 
The mixture in this laſt form will be Cay 
the king is entruſted with the executive power in 
h a manner as to have any prerogative joyned with 
or if the repreſentatives of the people claim a right 
eſtabliſhing any ſort of laws, whether relating to the — 
blic revenue or to any other matter, and the conſent 4 
the other two parts of the legiſlative body to ſuch = 
$ is conſidered as a thing of courſe, which they are 
t to refuſe; In either of theſe caſes the form is ſtill a 
xed or compound one, though the compoſition i is not 
ite the ſame. In the former caſe it appro rener 
dnarchical, and in the latter towards democtatical. 
IV. When a number of perſons, who are equal Gon of 
e another, that is, who are free, as all men natu- — —— 
ly are free, from any juriſdiction or authority over one in reſpet *\ | 


15 of the le- 
$68 h.. C. K. l. f giſlative. 
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bliſhed 


— LPS of ſueh n union 1 40 egillati 
power: pageants nginally no legiſldtiy 
and whe are — — | 
ever the whole or the: major part ſhall agree upon: bu Ml 
as no one perſon, nor any ſelect number of perſom, 
can have any right to preſeribe to the reſt; ſo noither i 
is thls collective body of men naturally obliged to eled i 
or ſetile a number of repreſentatives, who ſhall hv 
authority to act for them, or to determine what is u 
be done and what to be avoided. Each member af tie 
ſociety has originally a right to aft for himſelf, as 1 
member, chat is, to deliberate with the reſt, and u 
give his ſuffrage upon ſuch points as come before them 
It is neceſſary therefore to lock farther than the con- 
pact, by which men unite. themſelves into a eivil ſoci Bl 
ety, in order to find out the origin of any other cini 
conſtitution of government, beſides ſuch an one as nil 
popular or democraticnl | in the Ss extent of a 3 
word, 530 EO wow 2112 25 2 : 
" There indeed an original lid ati onde : 
evil focigry ; but ſome farther act is neceſſary, beſidsM 
the mere union into ſuch a ſociety,” before this poua 
can be naturally veſted in any one part of the facie WlW-" 
excluſive of the reſt; before a king, or the nobles, cu F<" 
have a right of making laws, which ſhall bind tie 
whole; or before the people ſhall be obliged to act He 
repreſentatives, or to be concluded by the ſenſe of an 
part of the ſociety, inſtead of acting in their collective e 
capacity, ſo as to be concluded by nothing leſs that 
the general ſenſe of the collectiye body. All men, be. 
' see B. II. C. I. II. (see B. II. C. II. f. * 


fore 


eee each has naturally a richt to/think and 
o act for himſelf. This independeney is in ſome mea- 
„e limited by their entering into civil ſociety. If 
here is no exproſs| agreement, yet the very act of en- 
ering into ſuch ſociety is a tacit agreement, which 
Wnakes them ſo far dependent upon the general ſenſe. 
ad will of the whole body politic, that they are from 
ence obliged to conform themſelves to that general 
enſe and will, But if they are conſidered, merely 
pembers of a civil ſociety ; if nothing more is ſuppoſed 
7 have paſſed, beſides that Agreement, e | 1 
r tacit, by which they united themſelves into duch a 
dciet/); they would ſtill have a civil equality: this 
nion, though it has produced a legiſlative. power, has 
ot lodged it in any particular hands; .it-Jeaves each 
ember as free to act for himſelf in a civil capacity 
be beſore was in a natural capacity. From hene 
en it follows, that the obligation of being ſub» 
ct to a legiſlative power in any one man, or in any 
dy of men, though this body is within the bociety, 
it is different from the whole collective body, is a 
er abridgment of natural liberty, than what ariſes 
| erely from the agreement, by which mankind unite, 
emſelves into civil ſocieties. But every abridgement 
liberty, which is made without our conſent, either ex» 
eſs or imply ed, is contrary to the law of nature. No 
ill conſtitution of government therefore, which is not 
rely democratical, can be eſtabliſhed conſiſtently 
ih the law of nature, without a farther agreement 
been thoſe, who are members of the ſame civil ſo» 
ty ; we may indeed ſay, that without ſuch an agree - 
ent no conſtitution of government, that we know of, 
| Or 


. 5 a 1 
os * W * - \ s 1 . 5 2 &s 8 "I 5 * © 2 1 8 0 | | 
, does * N 8 % — 5 Py F 1 2% ? 


does not appear ever to have been any conſtitution { 
entirely democratical, as to allow every member ai 
equal ſuffrage in all matters of legiſlative power. l 
the moſt popular forms of government, perſons of m | 
fortune, women, and ſuch as are in their civil mino 
rity, whether they are in their natural minority or no, 
are uſually excluded from having any . m_ er 
ereiſe of the legiſlative power. ; 

There is no great difficulty in conceiving, that n 3 
ſingle perſon can claim the legiſlative power in a civil 
' ſociety, in conſequence of that compact only, bull 
which the ſeveral members united themſelves into o 
body, with a view of preſerving their rights and of af 
vancing a general good. An excluſive legiſlative: pow 
in a king muſt planely be the effect of ſome fartha 
compact. Nor is it more difficult to underſtand, tt 
there cannot without ſuch farther compact be ar 
ſuch thing, as an ariſtocratical conſtitution of goveni 
ment. There is not naturally in any civil ſociety, mel 
ly as a civil ſociety, any ſelect and ſtanding body all 
men with an excluſive legiſlative power. Whenen 
a power of this ſort is lodged in ſuch a legiſlati 
body, it muſt, in order to be conſiſtent with the 
tural rights of mankind, have been lodged there iii 
ſome other act, beſides the original agreement, up 
which the ſociety was formed. The neceſſity of ſup 
poſing ſuch a ſubſequent act is not ſo apparent | 
democratical conſtitutions. But yet it will, upon e 
quiry, be found neceſſary to ſuppoſe ſuch a compaſ 
if we conſider what conſtitutions are called democ 


tical. In many conſtitutions, which are ſo called, ent, 
legiſlative power is veſted in the repreſentatives Mil! 


IH 


: * — am we. — e 
1 that, which formed the ſoci 


0 ds the legiſlative pomer to it: rey 4 
different from the original compact, that joyns the 
eral individuals into one civil ſociety, 
member of this repreſentative body is choſen: for 


a preſentative body, as long as he lives? that is, why 
e collective body has not a right of diſplacing him, 
owl as to make a vacancy, till he dies? It will be impoſ- 


lective body, from the nature of civil ſociety, with- 
WM t having recourſe to ſome farther. act, beſides. that, 
ven ich formed the ſociety by uniting the ſeveral mem- 
Ws of it into one collective body: and this farther act 
have here called a compact. If there had been no 


om the mere nature of ſociety, why the legiſlative 


re ifEople, rather than be exerciſed by the collective body; 
why, if ſuch repreſentatives are once choſen, they 
f fu ould continue for life, rather than for a certain num- 
r of years, or rather than during the pleaſure of their 
on nſtituents. Suppoſe again, that the legiſlative power 
npacti veſted in repreſentatives choſen for a certain term of 
moci ars; this is ſo far from being a form of govern- 
d, Ment, which ariſes immediately from the nature of 
ives ( n * 
K u 


CO Cclety : | — * me | 


Suppole, chat 
, and that upon every vacancy, by the death of any. 
ember,-the collective body has the right of filling up 


civil : ch vacancy : we may aſk on the one hand, how each 
ember came to have a right to make a part of the 


ile to ſhew, that he has any ſuch claim, againſt"the _ 


h compact or ſettlement ; no reaſon can be aſſigned 


Ver ſhould be veſted in the repreſentatives of the 


— this ſort would be — it cou 
in its own nature laſt no longer, than during the te i 
tives was made, but muſt upon the expiration of ti 
term be continually renewed by ſuch conſent: or co 
pact. For when the term is expired, for which the 8p 
preſentative body with legiſlative power was choſe 
the lepiſlative power would naturally return to the ei 
kRive body, in which it was originally veſted.” A 
this collective body would then be at liberty to act, 
they pleaſe, in regard to the future exerciſe of. 
power. The people in general might either kexp! 
and exerciſe it themſelves; or they might chuſe a 1 
preſentative body, which ſhould continue, either for ta 
ſame, or for a different term of years, or during 
lives of each repreſentative member; or they mig 
appoint a body of nobility, and give legiſlative power 
them and their heirs, or to mann 
ſhould be then ſettled; or laſtly they might del 
thr logillative power do ohe e _ bim 
duce a monarchical conſtitution. © 
Even in conftitutions; which approach as near-as 2 
en we know of, to perfect democracies, ſome farthi 
compact, beſides that, which formed the ſociety, mul 
be underſtood to have intervened in order to ſettle t 
legiſlative body. The nature of civil ſociety does f 
_ exclude women from having a ſuffrage in making 
that is, it does not exclude them from being a-part 
5 the legiſlative body. If from obſerving either our o. 
manner of chuling repreſentatives, or the mannet 
making laws in other forms of government, where t! 


EUR 


. right to 1 9 before Ok join cow 
les to civil ſociety, and have, as well as men, a right 
d act as members of ſuch ſotiety, after they have ſo 
” 7 ned themſelves to it; The conſequence of which is, 
.. cill ſome act of the ſociety, ſubſequent to the ſorm- 
We of it, has by general conſent excluded women from 
right of ſuffrage, they might naturally claim it. But 
:rhaps the reader may be more readily: led to correct 
is miſtake, if we only aſk him, whether he has never 
Wcard of a queen upon the throne, in thoſe countries, 
here, by being ſeated there, ſhe has a ſhare in the le- 
llative power or makes a part of the legiſlative body? 
lo civil laws, no civil eonſtitution of government could 
ve, of even allow, ſueh a power, us this, to a woman; 
it was contrary to the nature of civil ſociety for a 
oman to have a ſhare in matters of legiſlation. If 
en the reader, from ſuch facts as theſe, is informed, 
Wat it is not contrary to the nature of civil ſociety 
dr women to have a ſhare in the exerciſe of een 
er; we may next aſk him, by what means it comes 
8 in the moſt popular eee 
ity ſhould not be conſidered as a part of the collective 
ody in the buſineſs of legiſlation? Nothing but com- 
c or agreement can have juſtly excluded them. If 
retore, when the people are ſuppoſed to act in their 
letive body,'whilſt they exerciſe legiſlative power, the 
omen, who are members of the Ne er part 
i gee B. I. C. X. I III. 


of 


Ricution as this muſt have ben faked by ome 
out of 22 ect by which the ſociety. was fe 
What we have ſaid of MED ERR: 
riation, be applyed to perſons, who are naturally. 
years of diſcretion, but yet are excluded from the righ 
of voting in matters of legiſlation, even in the ma 
popular forms of government, becauſe they are nM 
arrived at that period of life, which the civil laws of 
the country have fixed as the limit of minority. It wil 
I know, be thought a very obvious anſwer to this dif 
culty, to ſay, that the laws have excluded them. But tl 
anſwer does not take the matter up high enough : for 
are not enquiring how they came to be excluded, after 
legiſlative body was formed, in which they have no ſhan 
but how ſuch a legiſlative body came to be formed at i 
Allow me only, that, till ſuch laws, as exclude then 
| were made, they had a right of ſuffrage, as parts lf 
the collective body; and this conceſſion will be enoul 
for my purpoſe. For if they are not ene 
ſuch a right by the nature of civil ſociety, the cc 
quence is, that they never could have been juſtly excl 
ded at all, if there had been no compact or agreement. 
the whole collective body, by which they were exclude 
The fame ſort of reaſoning 1s ſtill farther applicable 
perſons, who are in their own power, that is, who 
not ſlaves, and yet are not conſidered in the moſt popu 
far forms of government, as parts of the collective bodj 
only becauſe they are poſſeſſed of little or of no la 
within the territories. The *© nature of civil ſociery d 
not exclude ſuch perſons from being parts of the a 
See B. I. C. XI. $VIIL 3 


ended to: r want —— ie WEE. 

d into many haſty and miſtaken concluſions in ſeveral 
eſtions relating to civil government. The point, 
hich I have been endeavouring to make out is in ſhort, 
at, beſides the compact, which unites a number of 
rſons into a body politic, and gives them an original 
giſlative power, as a collective body, it is neceſſary, 
at there ſhould be ſome farther act of mutual conſent, 
order to ſettle any other legiſlative body; that is, in 
der to eſtabliſh a form of government in any civil ſo- 
ety whatſoever. Unleſs indeed we could find a ſociety, 
here the government is popular in the fulleſt ſenſe of 
e word; a ſociety, where all perſons of free condi- 
dn, who are old enough to be naturally capable of 
ting for themſelves, whether they are men or women, 
dor or rich, have a ſhare in the legiſlative power, 
ad act by themſelves, and not by their repreſentatives. 

But whilſt we maintain, that to form a civil ſociety, 
d to ſettle a civil conſtitution of government; two 
dmpadts or however two diſtinct acts of conſent are 
7 3 there is no occaſion to maintain, that theſe 
vo acts ſhould be done at different times. When we 


y 0O8Seak of that act, which produced the conſtitution 
he Mf civil government, and formed a legiſlative body, as 


blequent to the compact, which formed the civil 
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theſe acts ſhould be ſubſequent to the other in ord 
of time: for there is no reaſon in the nature of 
thing that ſhould hinder them from being done tog 
ther. But ſtill in the order, in which we eoneeive then 
the compact, that eſtabliſhes a legiſlative body, differ 
from the collective body of the whole ſociety. muſt f 
conſidered as ſubſequent to the compact, which fon 
the collective body itſelf: becauſe we cannet eonceiſ 
a legiſlative body different from the collective body ol 
be ſettled; unleſs we firſt conceive, that n don 
ctive body has itſelf been formed. 
Neither is there any reaſon for roaintaining, that | 
compact, which ſettles the form of government ol v 
eſtabliſhes the legiſlative body, muſt neceſſarily be ict 
expreſs one. As men may unite themſelves: to. a ci m 
ſociety by tacit agreement; ſo likewiſe, when they if 
ſo united, they may by tacit agreement ſettle a formal 
government. Any of our alienable rights may . 0 F 
and what we ſo loſe others may acquire, by ul, : 
cuſtom, or preſcription, The right of ſharing * pi 
ſon in the exerciſe of legiſlatiye power, which origin 
ly belongs equally to every member of civil ſoc yi 
may not only be loft by the particular and exprea | 
ſent of each, but by the joynt act of the majority. 
by the long forbearance of all other members to uſe ifiſey « 
except thoſe, who, by ſuch long forbearance of the tei N o 
are eſtabliſhed into the legiſlative body. | | 
We may now, perhaps underſtand, what Gr 
means, when he tells us, that what he ſays in het 
to kingly power in thoſe countries, wane hy © 
. I. C. III. 1 e | In th 
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. IV. 40 LAW. 
e or ſupreme power is lodged. — ane 
un, is equally applicable to the power of the nobility 
ariſtocratical-ſtares, and even to the power of the 
zople in democratical governments. For as a king, in- 
1 ted with Jegiſlatiye Power, is to be conſidered 28 4 
2 iſlative body, appointed by the conſent of the col- 
eve body of the whole ſociety; ſo the nobles in ariſ- 
ratical ſtates are a body of the ſame ſort appointed 
che ſame manner: and even in democratical ſtates, 
egiſlative body is uſually a part of the people, 
d not a collective body of the whole ſociety, the 
giſlative power of ſuch body muſt be derived from the 
e principles, and muſt reſt upon the ſame founda- 
n with kingly power in monarchical canſtitutions, : 
V. Since the power of any legiſlative body within a How 2 
iety, whether ſuch body - conſiſts of one perſon, or rk nog 
more, depends ultimately upon a compact or agree- becomes 
Went of the collective body; it is plane, that every 2 
ation of government, where either the whole le- flative. 
ative body, or ſome part of it, is not always in be- 
WW, muſt naturally be precarious. For there can be no 
pact but between two parties at leaſt: and if one 
the parties ceaſes to exiſt, the obligation of the other 
is at an end. If therefore the power of the legi- 
ive body ariſes from conſent, agreement, or com- 
between ſuch legiſlative body and the collective 
dy of the whole ſociety z whenever the legiſlative 
dy ceaſes entirely, the collective body is free to act 
it pleaſes. This has already been taken notice of, 
en we were ſpeaking of civil ſocieties, which act by 
A repreſentatives as are choſen only for a term of 


I thoſe forms of civil government, where the peo- 


„ * 


one. He is the other party in the compact; and a 


ple be 2 e in che e weg and act h 
repreſentatives choſen for ſuch a term; the conſtit 
tion may however be ſo eſtabliſhed, as not to be ps 
carious; provided that thoſe repreſentatives of the pe. 
ple do not compoſe the whole legiſlative body, ail 
that the other part of this body is conceived to bl 
always in being. If there is no ſuch part of the kf 
giſlative body in being, the compact or agreement, wi 
on which the conſtitution depends, will be no m 
than a compact between the people and themſelves; 
compact, which they may revoke at pleaſure, becail 
there is no other party in it. But if, when the terma 
pires, for which the repreſentatives of the people v 
choſen, there is ſtill a king, who is a part of the leg 
tive body ; ſuch a mixed conſtitution. will be a ſetl 


the one hand the conſtitution, or rather the compa 
by which the conſtitution was regulated, does not 
low him a full legiſlative power in his own perſon, bali r 
ties him up from exerciſing ſuch power without then 
preſentatives of the people; ſo on the other hand i 
- ſame compact obliges the people to go on in the {an 
manner, that they have done before, that is, to exert 
their ſharein the legiſlative power by repreſentatives | 
not to change the form of government, in any reſpt 
by any at, which wy AP do in bow 1 colle& 
. - 
In an'ele&ive King; if the g 4 is 1 pil 
tive body of the ſociety, during his life, the legil 
tive power will, upon his death, return to its firſt orig 
to the collective body of the people: and there will! 
nothing, which can properly be called a civil conſt 


tion, to hinder them, when it is ſo returned, fi 
| Ma i 


naking what alteratior —— x10 TEMP 
' — Their choice of the former king was 
compact between him and them, by which the legi - 
tive power was entruſted with him, to be exerciſed 
xr the general utility, and for the ſecurity of the rights 
if the ſociety, and of its ſeveral members. But upon 
is demiſe, there is but one party in the compact, re:.: 
Wnaining, and this party is the collective body of the 
Wpcople. They are therefore releaſed from their obliga 
ion to continue under ſuch a form of government, as 
hey had once introduced, and may either renew that 
form, or introduce any other, as they, at that time, mall 
gage to be moſt convenient. It will be otherwiſe, if any 
cr of the legiſlative body remains, during the inter- 
cas. If chere is for inſtance then in being a ſtanding 
dody of nobility, who are at all times a part and only a 
Wart of the legiſlative body; ſuch a body of nobles has 
Wo conſtitutional right to act independently of the col- 
eftive body of the people in any inſtance, without a king 
xt their head; they cannot therefore conſiſtently with 
he compact, which ſettled the conſtitution, make any 
Fhange in that conſtitution. And as the ſame compact 
Winds the collective body of the people to them, this 
ollective body cannot. conſiſtently with ſuch compact, 
introduce any change in ts conſtitution vithout their 
oncurrence. 
It will be nothing to the purpoſe to urge here in ge- 
neral, that the laws of every ſociety are ſufficient to 
continue the conſtitution, to lay the collective body of 
the people under an obligation of renewing their re- 
preſentatives in democratical ſtates, or of appointing a 
new king in elective monarchies; even though during 
the interreign, there is no legiſlative body, or no part 
& a legiſlative body, in being, beſides the collective 
F 3 | body 
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| leftive body may male or alter laws, as they pleaſt i 


body of e For certainly, if the ſociety con- 
tinues during the interreign, there muſt, even in that 
interval of time be a legiſlative power in e iſtence : and 
as there is then no particular legiflative body, ſuch legi: 
ſlative power muſt” be veſted in the collective body; 
The conſequence is; that, during this interval, the cal. 


by their general conſent, And if they then agree to in- 
troduce a new conſtitution of government, ſuch an ai 
greement effectually repeals all thoſe laws, by which 
the old conſtitution is ſuppoſed to have been eſtabliſhed, 
The conſtitution of civil government in a natia 
may indeed be faid to be ſettled by law; and perhaps 
the word may be a more proper one than the word com- 
pact. But then if we trace ſuch conſtitution up to it 
firſt ſource, we ſhall find, that the law, which ſettles it, 
muſt be ultimately derived from the joynt conſent of 
the ſociety, that is, from the legiſlative power, not > 
any particular legiſlative body within that ſociety, but 
ef the whole collective body. The particular form u 
government in any ſociety conſiſts in the particular for 
of legiſlative body, by which that ſociety is govern- 
ed, or in the particular fort of body, to which the k- 
giſlatiye power of the collective body is given. To 
ſay therefore, that the form of government is ſettled a 
determined by any law, which is made by any particu 
lar legiſlative body of a ſociety, different from the col 
lective body, is the ſame in effect as to ſay, that the 
legiſlative body makes a law, by which it gives itſel 
legiſlative power, or that it makes a law, before it ha 
any power to make one. If we apply this to monarch 
cal governments, we ſhall readily ſee the abſurdity of it 
One ſingle perſon in a civil ſociety makes a law, 1 
which 
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* 1 — if he had not l- 
Flat e power;when he madeit? He muſt have derived 
Us legillative power from ſume law, which was not of 
3 er elſe he E6uld have no right at all to 
ee than any other law. Can we ſay in 
iſtocr⸗ governments that the ſelect few, who are 

— — have a legiſlative power over 
he whole in virtue of a law, which they themſelves efta- 
liiſned? If we would ſay any thing in defence of their 
ight to any legiſlative power, we muſt go up to a 
jigher ſource of law, to a legiſlative power veſted ori- 
zinally in the collective body of the ſociety, which ſer- 
d in this particular legiſlative body, all the power 
ae have of making laws, ſo as to bind the whole. 
n like manner we may aſk, in democratical ſtates, 
there the legiſlative body conſiſts of repreſentatives, or 
ere it conſiſts of any thing leſs, than the whole oo 
ective body ; by what law was this form of govern- 
ent ſettled ? Certainly it could not be ſettled by any 
v, which was made by ſuch legiſlative body: becauſe 
he law, that we are enquiring after, muſt have been 
. before they were a legiſlative body: it being a 
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To w, which eſtabliſhed them into ſuch a body, or which 
| of gave them a Wen "om over the woes com- 
cu: munit7. 

col- Upon the whole 3 as os law, which FORO 
the che civil conſtitution, is derived from the original 


ſell legiſlative power of the whole ſociety; ſo no con- 
ha WW ſiitution, though it has been once determined, can be 
chi- ny otherwiſe fixed and permanent, than by ſuch a provi- 

f it. hon, as will prevent the legiſlative power from returning 
, by {MW #24n to the collective body: becauſe if it ever does ſo 
hich ; F 4 return, 
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INSTITUT EOF | 
return, the ſame legiſlative power, which deterr 5 
the conſtitution at firſt, may either continue 4 
model it at pleaſure. And ſuch — emis 
fact, where, by the original conſtitution, the legiſl- 
tive body, or ſome eſſential part of it, is continue 
always in being. We have already ſeen, that this may be 


done in mixed forms of government; and that for wa 


of it even democratical governments and elective mo- 
narchies may be precarious conſtitutionnss. 
But though ſuch. conſtitutions: of government, al 
have provided a ſtanding legiſlative body, either inf 
whole or in part, are here called fixed or permanent 
ones; yet it is not neceſſary, that they ſhould continue 
for ever, or ſhould be unalterably the ſame, as long s 


the ſociety continues. They are called fixed or permanem 


conſtitutions; only becauſe they are not variable in thei 
own nature. But yet we ſhall find in ſome of our futur 
enquiries, that there are many ways, in which eve 
ſuch civil conſtitutions, as ys are e $0 alte 
rations. 
What 1 have now called ; a ale is what 1 before call 
a compact ſubſequent, in the order of our conceptions, 
to the compact, which unites the ſeveral members of 4 
civil ſociety into one body. For the firſt agreement «if 
conſent of a number of individuals to unite togethe! 
and form one body politic, though it produces a legs 
lative power, does not veſt ſuch power in any particu- 
lar part of the body, but in the whole. It does not give 
a legiſlative power to any ſingle perſon, as in monat- 
chies; or to a few ſelect perſons, as in ariſtocracies; oc 
to repreſentatives choſen by the people, or indeed to 
any part of the people excluſive of the reſt, as is com 
monly the caſe in what are called democracies. The 
original 


e ſhall ſee hereafter, ſuch a law is followed by an a- 
n 
nſlative body. When the ſociety has agreed to veſt its 
-giſlative power in a certain perſon, or in a certain. 

umber of perſons; this perſon or theſe perſons, ſo 
Iyppointed, become the legiſlative body of that ſociety, 
conſequence of their acceptance of this power and of 
heir agreement to exerciſe it n . n 
is then ſettled. 


ation Is veſted, when we denominate the conſtitution of - 
overnment, in that nation, monarchical, or ariſtocra» 
ical, or democratical, or mixed; yet in order to form 
full and diſtinct notion of ſuch conſtitution, we muſt 
onfider in what ſort of a body the executive power is 


led reſted. This, which is the power of exerting the joynt 
ons, trength of the ſociety, is originally veſted in the whole 
of + ollective body. If we lock no farther, than the firſt 


ompact, which united the ſeveral individual members 
nto one ſociety; though an executive power would ariſe 
Put of ſuch a compact, yet this power could not, by 


give he collective body of the ſociety. The public will is 
nar- he active principle, which puts the public force in 
5; Of rotion: and if nothing has paſſed between the ſeveral 
d to dviduals, which compoſe it, beſides the general agree - 


nent of uniting themſeves into a civil ſociety; the pub- 


ic will of ſuch ſociety is naturally the joynt will of the 
hole, 
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VI. Though we 1 3 e or . — 


Feat body, in which the legiſlative. power in any pacnng 


his compact alone, be lodged any where elſe, than in 
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If the executive power is lodged any where elle; U. 


the will of any one perſon, or of any number of perſons, 
lefs than the majority, puts the public ſtrength in mo. 
tion, and is underſtood to have a right of acting with 
this public ſtrength 5 ſuch right muſt be founded in 


ſome farther agreement, compact, or law, and-couli 
not naturally ariſe out of that compact or agreement, 


which merely produced the ſociety by uniting the ſeve. Wh: 
ral members of it into one body. Every individual h iſ: 
the liberty of nature has a right to exert his oc 
ſtrength for his own defence and ſecurity :- but each b 
becoming a member of civil fociety acquires a farth Wl 


right of acting with the common force of ſuch ſocietj 
for theſe purpoſes : and in order to acquire this right, Wi 
he conſents to uſe his own force no otherwiſe, than a1 


part of the common or public force, In this ſituation 


as long as nothing elſe has paſſed, his will has as mui 


influence in actuating the common force, or putting i 


in motion, as the will of any other individual, who il 


member of the ſame ſociety with himſelf. This for 
does not indeed immediately operate upon his authv 


| rity, or by the direction of his will ; but then be 


has as much authority, his will has as much influenc 
in exciting its operations, as the authority or tle 


will of any one elſe has. As there is a natural equality 


amongſt mankind, before they unite in civil ſocictf, 
fo there is a ſocial equality amongſt them, after they ar 
united: the mere act of thus uniting does not give an) 


one particular perſon, or any number of particular pet 


ſons, authority over the reſt. This act binds each ind: 
vidual to ſubmit himſelf, in judging of his duty, to ſud 


rules, as the common underſtanding preſcribes, and to 


conform his — _ any force for his own defence 
0 


. waren LA. 


underſtanding; that is, it gives him ame * 
wh wich any of his Rllow-citizenis'to' deliberate ddiberate/and* 
termine concerning the rules of duty; and it gives 
im like wiſe a right to have his will conſidered as 4 
art of the common will, that is, it gives him an equal 
ht with any of his fello y- citizens to excite the pub 
Wc force or to put it in action. The conſequence of this 
that an executive body in a civil ſociety, if it is not 
whole collective body of ſuch ſociety, can be no 
ſe naturally formed, than the legiſlative body is: 
forts compact, agreement, or law, beſides that,whiclr 
ds the ſociety together, is neceſſary to give any par- 
— perſon or perſons the authority of preſeribing 
ies of duty to the reſt, or to eftabliſh\a” legiflative 
dy; ſo a like compact, agreement, or law is neteſſary 
d give any particular perſon or perſons the authority of 
ing with the public force; excluſive of the reſt, or 
o eſtabliſh an executive body. By the mere conſent to 
nite and form à civil ſociety a legiſlative power and 
n executive power are produced: but if no other act 
25 paſſed within the ſociety, which is ſo formed, the 
— body is the natural ſeat of both theſe powers. 
Vhenever therefore we find either a legiſlative body 
ran 4 Wincuivs body diftin& from the collective body; 
ch legiſlative or ſuch executive body muft have been 
reated by ſome farther act of conſent :- they are form- 


ind- d by ſome farther compact between the collective body, 
fuck Y which theſe powers were originally veſted on the one 
nd und; and the legiſlative or executive body, in which 


he conſtitution veſts them, on the other hand. * 
„ 
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vu. Though we here conſider the legiſlative and 


31 bodies as diſtinguiſhed from one another, by a 


— being employed about different objects, or in different 


11 
- 


provinces ; yet it is not neceſſary, that theſe bodies 


ſhould be different from one another in fact. Whatever 
prudential reaſons there may bez there does not appexr 
to be any reaſon in the nature of the thing, againſt ſup- 


poling, that both theſe powers may poſlibly be veſted 
in the ſame perſon or in the ſame body. Where the 
compact, by which theſe powers are conveyed, has 


| eſtabliſhed both of them in the ſame perſon or in'the 


{fame body, whether that body conſiſts of one perſan 
or of more, the conſtitution is called deſpotic. If they 
are both veſted in one man, it is an abſolute or deſpo 
tic monarchy : if in a ſelect body of nobility, it is a de- 
ſpotic ariſtocracy; if in the repreſentatives of the pev- 


ple, or in any part of them, which is not a majority of | 


the whole acting by joynt conſent, it may proper 
enough be called a deſpotic democracy; and laſtly, i 

they are both veſted in a body compounded of ary 
two or all of theſe parts, the conſtitution, though a 


mixed one, will ſtill be a deſpotic one. In all thei i 


caſes the ſame body, which preſcribes what is to be 
done, having the public force in its hands to comp! 
the execution of it, is ſubje& to no conſtitutional checks 


or controls: it is poſſeſſed of the whole power of go- 


vernment, and conſequently is as abſolute, as it i 


poſſible for civil power to be. I ſay, as it is po 


ſible for civil power to be; becauſe civil power, when 
it is veſted any where, unleſs in the collective body 
of the ſociety, however abſolute it may be in ſome 
reſpects, is not ſo in all: we call it abſolute, where thc 
copſtitution has provided no conſtant and uniform con 
to] of it; that is, we call it abſolute, when it is ſo in 


reſpec 
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e conſtitutional reſtraine. But AN, as it k 
only civil power it will be limited by its own nature: 
for as this is a power formed for certain purpoſes, it 
cannot in its own nature be ſo far abſolute, as to be 


What means of redreſs are to be uſed, when deſpotic 
governours, be they monarchical, ariſtocratical, demo- 
cratical, or mixed, act contrary to the nature of that 
power, with which the conſtitution has entruſted them, 
will appear in ſome of our following enquiries. e 
VIII. The executive power continues, where the 


ſociety naturally placed it, in the collective body of the 
ſociety; if the magiſtrates, who put the public force 
in motion or act with that force, are appointed by the 
people, and continue, whilſt in office, ſo far accounta- 
ble to their conſtituents, that the people in their colle- 
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ra 


ters an appeal lies to the people againſt the ſentence of 
any magiſtrate, and in matters of war or peace, conven- 


oh 2 WW tions or alliance, nothing can be finally determined with- 
the: out the concurrence of the collective body. But though 
o be the magiſtrates are originally appointed by the people in 
mpel Bi their collective capacity, and though this appointment 
ec is only temporary, ſo that at the expiration of the term, 
80 BN for which their office was given them, the executive 
it b power will again revert to ſuch collective body; yet if, 
pol, in the mean time, what thoſe magiſtrates do is final, 
when Bi and no appeal lies from them to the people, the execu- 
bod) tive power is veſted in their hands. 


Such an executive body will indeed be of. ſhort con- 


tinuance in itſelf; and the conſtitution will in this re- 
ſpect be liable to frequent changes: becauſe upon every 


free either to promote thoſe purpoſes or to prevent them. 


firſt agreement of the individuals to unite into a civil cre bod 


dive body are the laſt reſort; that is, if in judicial mat- 
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| appointed, the executive: power rayerts-to 9 
in whom it was originally veſted; and Fund an 
en to 0 it for gk pong theie-colleRin 
capacity, or to diſpoſe of it in the ſame manner, thu 
© © they did before, or in any other manner, that ſhall thr 
5 appear to them to be more convenient. If, inſtead gf 
LL” appointing a number of magiſtrates, they have appaine FO 
ed only one, and have left the appointment of the ri 
to him; he cannot be conſidered as the execute 
body, if the public force of the ſociety, eannot up 
all occaſions be exerted: by his ſole authority without 
| the expreſs concurrence of his conſtituents. When ſuch 
a magiſtrate is appointed, as acts independently of the 
1 collective body of the people, and is commiſſioned by iſ | 
—  _ .them- to exerciſe the publick force by his own av WP" 
_ thority, without their expreſs concurrence; he then by 
_ comes the executive body of that ſociety. But if be 
1X has this power only for a term of years, or if this power 
= laſts even for his life, but no ſtanding proviſion is II 
made to continue the like magiſtrate, either by making 
the office hereditary in his family, or otherwiſe ; the ern 
conſtitution will be only temporary. At his death, or u . 
the expiration of his term, the executive power revem iſ! e 
as before; and the people being bound by no law art 
no compact to go on in the ſame manner, may either 
renew the ſame or introduce a different fort of execu- ¶ it 
tive body, as they ſhall judge moſt convenient. Where 
the executive body, after it is once appointed, continues iſto 
always in being, as it does, either if it conſiſts of a num- si 
ber of perſons, ſome of which remain though others die, {ide 
| or go out of office, or if it conſiſts of only one perſon, and ſl I. 
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NATURAL LAW. 

made hereditary, ſo chat upon his demiſe his heir ſuo- 
opti into his right; there is then a per- 
xetual obligation ariſing from the compact, by which 
| uch executive body was formed: becauſe. there is then 
party always in exiſtence, to whom the collective 
Wody of the people are bound by that compact. The 
onſtitution is by this means as fully eſtabliſhed, as the 
natur af the thing can admit of. It may indeed be chang» 
d, but it is not variable in itſelf : ſuch a conſent, as in- 
&roduced it at firſt, may alter it afterwards ; or as it is 
unded in compa, a breach of that compact on the 
part of the executive body will give the collective body, 
mme. yet certainly a natural right to 
ter it. 


. 


vereign power, he cannot either know to whom his 
bedience is due, or ſettle the proper meaſures of it; 


n . has firſt informed himſelf to what perſon or per- 
king ; the ſociety has entruſted this power. But as the 
the orms of government, which may poſſibly be eſtabliſh- 


d, are very various, there does not ſeem to be any way 
determining what form has been eſtabliſhed in any 


w of {Wx'ticular nation, but by acquainting ourſelves with the 
ither Miſtory and the cuſtoms of that nation. A knowledge 


fits preſent cuſtoms will inform us what conſtitution 

f government obtains now; and a knowledge of its 

iſtory will inform us by what means this conſtitution 

num · Nas introduced or eſtabliſhed. This ſeems to be ſelf- 

; die, ('ident, upon the principles already laid down. 

„ and The ſovereign power, both in its legiſlative and in its 
i | executive 


cecu· 
ſhere 


inues 


IX. The point, in which each pardeulay pate 8 National 
o be moſt intereſted, is to be able to judge what is ſitu - 
Je particular form of government in the nation, to _ —— 
hich he belongs. For, as he owes obedience to the © fer. E 


” 85 
1 „ 3 
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facts, have endeavoured to ſettle our notions of di 
© * conſtitutions by abſtract reaſonings: as if ſuch-reaſon 

ings alone would be ſufficient to teach us univerſal, 

- what form of government is eſtabliſhed in all countrig 


_ queſtions. It would be a great expence of time and i 


_— INSTITUTES-OF 
executive part, is originally ſeated in what ml 
calls the general ſubject of ſuch power, that is, * | 
ſociety itſelf conſidered: as one collective body. If them iſ 
fore there is, within the ſociety, what he farther calls; 
particular ſubject of ſuch power, that is, if there is an 
legiſlative or executive body, which does not take i 
the whole collective body; this legiſlative and thy 
executive body muſt have been eſtabliſhed either h f 
expreſs or by tacit compact: and the terms or co 
ditions of ſuch compact cannot be found any whe 
elſe but in the n records, or ang cuſtoms i 
the nation. 

Some indeed, who are better. pleaſed with amuſa 
1 in ſpeculations, than with enquiring int 


without attending to the hiſtory or cuſtoms of any. A 
this method favours the idleneſs of ſuperficial politician 
it is no wonder, that theſe abſtracted philoſophm 
ſhould have many followers, Moſt men are willing u 
be thought very knowing in all queſtions, which relath 
to the conſtitution of civil government in their om 
country; and few are willing to take ſo much pains, x 
is neceſſary to give them a tolerable inſight into ſud 


bour to read hiſtory, to collect and conſider uſages d 
cuſtoms, to ſearch records, to examine and compar 
facts. But ſuch abſtract arguments are eaſily invent 
as will ſerve to puzzle both the inventer and his dil 
ples, though they ſhould neither MONTE to hin 

* L. I. C. II. 5 VIII. 
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lf, nor to any one. elſe, This ſeems to be the reaſon, 
ſhy, moſt of thoſe, who write or talk about the conſti- 
don of civil government in our own or in any other 

8 untry, ſhould deal more in metaphy ſical reaſonings, 

an in arguments drawn from facts and obſervation, 

d ſhould chuſe to learn their political principles, rather 

2m the ſubtilties of ſchoolmen, than from records and 

in 8 

| n we are told on hs one hand, that mo- 

uchy is the beſt form of government, that it muſt 

a natural form, becauſe the providential government 

WF the world is of this ſorts and that, as it ariſes neceſ- 

rily out of parental authority, no other form can 

ſſibly be eſtabliſhed of right, whatever may have been 

one in fact. On the other hand we are told, that ſu- 

eme civil power is naturally and unalienably in the 
pllective body of the people; and that conſequently 
eſtabliſhments, which ſuppoſe a ſupreme N any. 

here elſe, muſt be mere uſurpations. 

X. What is generally urged to prove, that monar- Ange 
ical conſtitutions are the only natural forms of 3 
ernment, is ſcarce worth examining. We have tions not 
eady ſeen at large, how little reaſon there is for ima- mf . 
ning that monarchical power ariſes naturally out of others. 
rental authority; or at leaſt for imagining, that it 

ould ſo ariſe without the aid of compact. And if 

uldren, after they are come to years of diſcretion, are 

t ſubject to any civil power of their father, till they 

we conſented to it; they might naturally have with- 

iden their 5 ng ſo as to continue in that freedom 

d independency, to which they were born; ar might, 
giving a like conſent elſewhere, have eſtabliſhed any 
'See B. II. C. II. 5 IV. | 1 
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allowed, that they are very far from being ſelf-evident! 


_ __ eſtabliſhing its civil conſtitution, not to be aware d 

them. And ſince the collective body of the people 

8 originally at liberty to introduce what form they plea, 

iĩt ĩs poſſible for them to make choice of another. How 

# ever, all theſe ſuppoſed advantages would be found, up 
© on enquiry, to be at leaſt balanced, or rather to be ou 

| weighed by many inconveniences, which would pro 
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other civil government, either of the ſame form 
what would have ariſen in their own family,” if they 


had agreed to remain under the civil power of thei ; 


father, or of any other form, which they like better. 
* Notwithſtanding the providential government of the 


world may be ed. monarchical ; this is no reaſo i 


why mankind ſhould be bound to eſtabliſn the ſame 
form in civil ſocieties. Nor is it even an inducementts iP 
copy this form; till human monarchs can be ſhewn wi 
have the ſame knowledge, to contrive for the benefit of i 


their ſubjects, and the ſame goodneſs, to diſpoſe then f ſt 


invariably to purſue this benefit, that God has to con 
trive for and to purſue the benefit of All his creatures. 

As to the ſuperiour advantages of mbnarchical gx 
vernment above any other form, it muſt at leaſt ik 


and conſequently, even ſuppoſing them to be greate 
than they really are, it is very poſſible for a nation, i 


bably determine any nation, to chuſe another ſort © 
conſtitution: if they were not miſled for want of pu 
proper deliberation, or were not driven by diſtreſi i 
fix upon what in better circumſtances they would ut 
have choſen, 
© Politidans are however very well employed inc coll 
paring and balancing the advantages and iriconvenicnagonſ 
of each form of government with one ebe Fol =p 
Fo | thoug 105 
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1% NATURAL. LAW. 1 
gs the-reſult of their enquiries will never deter. — of 
e what form it is, which any particular nation bes ._ "0 
; ant. to eſtabliſn, yet it may ſerve to ſhew every na- 3 

jon what is the moſt deſireable form, and may lee 
hem, as they have opportunity, to make ſuch alter 
ons in their own, as will, bring them nearer to that 
Point, if they cannot quite reach it. Certainly our 
MW cngliſh poet has but little reaſon on his fide, when he 
epreſents ſuch an enquiry, as:the buſineſs of fools, and 
intains, that the only difference between civil con- | 
itutions of government conſiſts in the better or worſe 1 
dminiſtration of them: for that conſtitution is in his _— 
Wudgment to be called the beſt, let it be what it will, 
which is beſt adminiſtered. - Whatever public benefit 

Jepends upon the character of the perſons in power, itis 1 
lerived from their wiſdom and goodneſs, and not from ' . 
e nature of the form of government. So that to call d 
hat form the beſt, which is beſt-adminiſtered, ſeems to 

e ſpeaking improperly, Or if we will call it the beſt, 

Ne muſt in the mean time allow, that it is the beſt by 

ceident only, and not in its own nature. In the common "I 
tourſe of human affairs it is almoſt TOR to . 1 
ent the civil power from coming | = 
e Oeak and bad men, whatever the a is. That 
0 orm of government therefore is beſt in itſelf, which 

ds moſt effectually againſt EI ar if this evil 

ver . happen, which lays the pggſon 
nder ſuch checks and reſtraints, as are*moſt likely to 
rent them from abuſing their truſt, or laſtiy if this 
ruſt is abuſed, which has provided the readieſt means 

or correcting the abuſes. An abſolute monarchy is a 

onſtitution, which has ſo little title n e 


whe 1 on man. Ep. II. In. 305. 306. 122 0 
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Monar- 


chical 
conſtitu- 


_ not vernment is inconſiſtent with civil ſociety, and ſo cn 


ble. 


that it can have no preten etenſion to be thought the only 
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natural, and much leſs the only poſſible, form of govern: 

n upon account of its being the beſt form. 
XI. But yet it does not appear-on the other hand, | 

as Mr. Lock * maintains, that a monarchical go. 


be no form oſ civil government at all. The end of i 
civil ſociety being, he ſays, to avoid and remedy tho 
inconveniences of the ſtate of nature, which neceſſari 
follow from every mans being judge in his own caſe, 
by ſetting upa known authority, to which every oned if 
that ſociety may appeal, upon any injury received, a 
controverſy that may ariſe, and which every one d 
that ſociety ought to obey; wherever any perſons ar, 
who have not ſuch an authority to appeal to, for 
the deciſion of any difference between them, there thok 
perſons are till in a ſtate of nature. And ſo is ever 
abſolute prince in reſpe& of thoſe, who are under hy 

dominion, For he being ſuppoſed to have all, both bh 
giſlative and executive power in himſelf alone, there 
no judge to be found, no appeal lies eee to any one, 
who may fairly and indifferently, and with authoriy 
decide, and from whoſe deciſion relief and redreſs my WP 
be expected, of any injury or inc_nvenience, that mij Ne 
be ſuffered from the prince or by his order: ſo ta ot 


ſuch a man, however entitled, ezar, or grand: ſigni, Wc! 


or how you pleaſe, is as much in the ſtate of natu ef e 
with all under his dominion, as he is with the reſt oat 


mankind. For wherever any two men are, who hat v 


no ſtanding rule, and common judge to appeal to a 
earth, for the determination of controverſies of _ 
betwixt them, they are * 8 55 


2 Lock's works. V. u. p-ug8, abſo] 
5 Thoy 


1 ion to be falſe, which we are ſure is true. Now the 


babe monarchy is inconſiſtent with the nature of 
vil government, and conſequently that it cannot poſſi- 
iy be a form of civil government, will equally prove, 


ii bat any other form of government is likewiſe incon- | 
ak, Wiſtent with civil ſociety, and conſequently that there 


an be no ſuch thing as any form of civil government. 

Let us try this argument in another inſtance. Where- 
ver any perſons are, who have no authority to appeal 
o for the redreſs of any injury, which is received, or for 
e deciſion of any controverſy, which may ariſe between 


ind fo is every legiſlative body in reſpect of thoſe, who 


$10 judge to be found, no appeal lies open to any one, 
one ho may fairly and indifferently, and with authority 
ory ecide, and from whoſe deciſion relief and redreſs may 
e expected, of any injury or inconvenience, that may 


de ſuffered from ſuch legiſlative body or by its order: 
ſo that ſuch a body, if it does not conſiſt of the whole 


nic ociety, however it may be entitled, ſenate, or aſſembly 
atun of eſtates, or how you pleaſe, is as much in the ſtate of 


is with the reſt of mankind. 

It will ſcarce be replyed here, that we have 5 
poſed the executive power to be veſted with the legis- 
[ative power in this body, as they are both veſted in an 


3 allow 


Though we ſhould rowers boy 3 te- 
Woning is inconcluſive, yet we may be ſure, that it is ſo, 
fit proves too much; that is, if it proves ſome propoſi- 


ame argument, which he here urges to prove, that 


hem; there thoſe perſons are ſtill in a ſtate of nature. 


re under its dominion. For this body being ſuppoſed 
o have all the legiſlative power in itſelf alone, there is 


nature with all under its authority or dominion, as it 


ſolute monarch :. becauſe Mr. Lock would ſcarce 


— Oy 8 ; 


any controverſy between the legiſlative body and tiff 
reſt of the ſociety, from whoſe deciſion relief and re. 


that may be ſuffered by any perſon in the ſociety fun 
ſuch legiſlative body. And if the executive body is nuf 


| between the ſituation of an abſolute prince in reſpe&d 
his ſubjects, and the ſituation of a legiſlative body i 

reſpect of the reſt of the ſociety. To ſuppoſe the es 

cutive body to be ſuch an authorized judge, is to ſup 


| judge- with authority to relieve and redreſs any ino. 
ſociety from the acts of the legiſlative body; that ii 


that is, with none but executive power, it is not 
body, if it is poſſeſſed of no other power, than whati 


"rence between a prince, who has all, both legiſlate 
and execeutive, power in himſelf alone, and a leg 


_ cutive power is wholly miniſterial. To make the ext 
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3 executive body, if it is diſtinct from tif 
legiſlative, to be an authorized judge for decidin 82 - 


dreſs may be expected of any injury or inconvenienc ſi 


ſuch ar authorized judge; there will not, in point uf 
wanting an authorized judge, appear to be any differena 


Poſe its power to be ſuperiour to that of the legiſlatin 
body; ſince giving the former ſuch an authority as thiz 
would be giving it authority to ſet aſide the acts of the 
Tatter. Nay the executive body is ſo far from being! 


venience, that may be ſuffered by any perſon within te 
is veſted with no. power, but what its name import, 


much as a check upon the legiſlative body. For as tt 
legiſlative power is the ſupreme power, ſo the executi 


merely executive, is naturally miniſterial to the leg 
lative. And it will be very difficult to find any diff 
lative body, which has in itſelf alone all legiſlatie 
power, and to which the executive body with all ext 


cutive body a check upon the legiſlative, we muſt ſup 
pak 
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poſe it to — of ſome prerogative and 0 bo ch 
a neceſſary part of the legiſlative, that nothing can be 
done by the legiſlative body without the conſent of the” | 
executive, Yet even in ſuch. a conſtitution as this, it 5 44 
will ſcarce be maintained that the executive body ; ian af 
authorized Judge to give relief and redreſs of an 
jury or inconyenience, that any perſon may. ff fm 
tue legiſlative or by its order. 
It may indeed be faid, that ſuch a legiſlative, — þ 
Y cially if repreſentatives choſen from time to time by 
the people are a conſtituent part of it, can do no. injury; 3 
becauſe what is done by their authority is properly the 
act of the people, whom they repreſent. But - 
vill this make any difference between the two caſes. 
For in whatever ſenſe ſuch a legiſlative body is ſaid to * 
ebe incapable of doing any injury, an abſolute monarch 
may be ſaid likewiſe to be incapable of doing any. As 
oY the repreſentatives of the people are commiſſioned to 
n for the people; ſo an abſolute monarch, as his au- 
n chority is originally derived from the ſame ſource, ia 
ors WY likewiſe commiſſioned to act for them. And conſe- 
o (quently, if it is ſuppoſed impoſſible for the people to be 
ze injured by what their repreſentatives do, it will for the 
ume reaſon be impoſſible for them to be injured by 
what an abſolute monarch does: becauſe both the re. 
preſentatives and the monarch are commiſſioned by the 
original conſent of the people to act for them; ſo that 
the peoples conſent is as much implyed in what one of 
them does, as in what the others do. As a civil ſociety 
has the common good of the public in view, ſo the 
natural end of that legiſlative power, which ariſes from 
civil union, is che common good. The power therefore, 
which is committed to a legiſlative body, being the 
64 5 85 legiſlative 


8 


3 . „ 2 


ſup-il 


3 * 1 * a GY n b x 
3 ne * . ae N 9 
1 * W _, > > . . * 
* Aux. * . Pp 0 2 C 
i. 2 — 


£2 


_ mitted to this purpoſe : as the ſociety had no other k. 
giſlative power to give, ſo the legiſlative body can hav 
no other veſted in it. Whilſt therefore it continues lf 
uſe the power, which was given it by the conſent d 


- the ſociety, it can do no injury. But the queſtion ; 3 
© whether, if it acts for any other purpoſe, it is impeſ 


common judge between ſuch R_—_ oY. and the | 


- fiſting of three diſtin& parts. Firſt a ſingle heredim 
_ perſon having the conſtant ſupreme executive pon, 
and with it the power of convoking and diſſolving th 


in them, when they endeavour to invade the proper 


* * 
2 as * 
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. INSTITUTES of . ET). 
Native power of the ſociety, is in its own nature i. 


ſible for it to injure the ſociety ? and if it does ſo in. 
jure the ſociety, the next queſtion will be, who is th 


body of the ſociety ? 

Mr. Lock has ſhewn us, that theſe e 520 
applyed with as much propriety to a mixed legiſlatin 
body, as to an abſolute monarch. ***Governments, li 
ſays, are diſſolved, when the legiſlative body acts contray 
to its truſt. He puts the caſe of a legiſlative body con- 


other two, within certain periods of time. Secondly, a 
aſſembly of hereditary nobility. And thirdly, an afſen- 
bly of repreſentatives choſen from time to time by tit 
people. As any other ſort of legiſlative body, ſo ſud 
an one as this, acts, he ſays, againſt the truſt repoſe 


of the ſubjects, and to make themſelves, or any part d 
the community, maſters. or arbitrary diſpoſers of the 
lives, liberties, or fortunes of the people; For ſince i 
can never be ſuppoſed to be the will of the fociety, tht 
the legiſlative body ſhould have a power to deſtro 
that, which every one deſigns to ſecure by entering 
into ſociety, and for which the people — them 
Lock ibid. p 237. a 
che 
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ſelves to legiſlators of their own making; whenever 
the legiſlators endeavour to take away and deſtroy the 
property of the people, or to reduce them to ſlavery 
under arbitrary power, they put themſelves into a ſtate of 
var with the people, who are thereupon abſolved from 
any farther obedience, and are left to the common re- 
fuge, which God has provided for all men againſt force 
nnd violence”. Who then are the common judges. be- 
tween the legiſlative body and the collective body of 
the ſociety, when the former thus injures the latter? 
Shall we ſay, that, as long as the legiſlative body dif- 
charges its truſt, there is no occaſion for ſuch a com- 
mon Judge, and that, when it abuſes its truſt, the go- 
Wvernment is diſſolved? May not we therefore ſay the 
fame, where a ſingle hereditary perſon is the legiſlative 
body? As long as he diſcharges his truſt, there is no 
occafion for any common judge between him and the 
body of the ſociety, and when he abuſes his truſt, the 
government is diſſolved? The people do not feel the 


r we 


y, 0 Want of a common judge, either where the legiſlatiie 
em body is ſimple, or where it is mixed; till the truſt com- 

y tie mitted to ſuch body is abuſed. But if we conſider, as 

duc Mr. Lock does here, what the ſituation of the people 

poſel „ in reſpect of their legiſlators of either ſort, when 
per chere is a notorious abuſe of this truſt, we ſhall find. 


hat there is in fact no more a common judge i in one 
conſtitution of government, than. there is in the other. 
The conſequence of which will be; that, if abſolute 
monarchy: 1 1s an impoſſible form of government, be- 
cauſe it is inconſiſtent with the nature of civil ſociety ;. 
a mixed legiſlative, or any other legiſlative will be an 
impoſſible form of government, for the ſame reaſon. 
The va: -. 20 of a legiſlative, Mr, INK ſays, i 2 
| an 
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2 umpirage provided by the members of the ſame ſy | 
ciety for the ending all differences, that may ariſe « 
mongſt them, and is a bar to the ſtate of war. He dom WY. 

not tell us, whether he means here the inſtitution ofa l. 3 
giſlative power or the inſtitution of a legiſlative body 
If by legillative he means a legiſlative body it is not 
neceſſarily true, that where no legiſlative has been in 
ſtituted, different from the collective body of the f. 
ciety, there is no ſtanding umpirage, which may d- 
cide all controverſies, and be a bar to the ſtate of wa 
amongſt the members of the ſame ſociety. Civil uniu 
naturally creates a legiſlative power; which is origin 
ly veſted in the whole body of the community. Bu: 
whilſt it reſides there, it is as natural a bar to the ſtat 
of war, as if it was veſted in a particular part of E 
ſociety, or in a legiſlative body, either ſimple or mixed. N 
Such a body, upon the inſtitution of it, may be cx 
ſidered as having the ſtanding umpirage, which ban 
the ſtate of war. But between whom has it this um n 
rage? Between the ſeveral members of the collecie 
body; and not between itſelf and this collective bod 
If then in a mixed conſtitution, we may ſay, that j 
the ſtanding umpirage of the legiſlative body there! 
bar to the ſtate of war; we may ſay the ſame in a ms 
narchy. Or if in a monarchy, the legiſlative un * 
the people muſt be conſidered as in a ſtate of x 
with one another, for want of a ſtanding umpiny 
between ſuch legiſlative and the people; we mul 
for the ſame reaſon conſider a mixed legiſlative and 1 
people as in a ſtate of nature; ſince there does u 
appear to be any ſtanding umpirage between then 
This reaſoning is equally applicable to all forms of g 
vernment, except ſuch a perfect democracy, as * 
ſcarce any where find to have been eſtabliſhed. 


body: is not likely 4 abuſe. its tust N e 
an eſſential part of it conſiſts of perſons, who are chen 


times ſo far conſidered as a part of the people, as to 
be ſubject to all laws made by their own concurrence, 
and to the ſame laws, that the reſt of the people are 
ſubject to. This is undoubtedly true: and the neceſ- 
ſary conſequence. is, that ſuch a mixed conſtitution is 


does not affect the point in queſtion. We are not 
nal deavouring to prove, that a monarchy is as good 


a conſtitution of government, as any other, but only 
hat it is as poſſible as any other; not that it is as 
unlikely to be abuſed, but that it is as conſiſtent 
With the nature of ſociety, as any other. And the 
great uſe to be made of this point, when it is eſta- 
bliſhed, is to ſhew, that the abſtract argument, by 
which Mr. Lock endeavours to prove, that no go- 
n emment can be monarchical, will be of little ſervice 


bodo thoſe lazy politicians, who think they have ſuffi- 
at ent grounds to conclude the civil conſtitution of their 


dwn country to be popular, from general reaſonings 
pon the nature of civil government, without having 
ecourſe to records and hiſtory, to cuſtom and uſage; 
vithout looking back to the manner, in which their 
avil conſtitution was begun at firſt, and to the changes, 
hich it has fince undergone. 

But after it has been thus ſhewn, that Mr. Locks 


> mul 
and it 
w_ 
| they 
of g 
28 * 


aloning is inconcluſive, it may ſtill be asked, why 
it inconcluſive? We ſay, that the want of a com- 
n judge between the body of the ſociety. and its 
onarch can be no reaſon for concluding, that theſe 

4 two 


mY 
ö 


from time to time by the people, and who are at all 7 


vaſtly preferable to a monarchy,” But this conſequenee | 


tween the government and the body of the ſociety 1 in 1 


were to admit che truth of this principle, we ſhoui | 


tions whatſoever, the conſtitutional governours and the i 


one, or elſe it muſt be maintained, that all conſtitution 
of government are alike inconſiſtent with the nature d 


| ſons without any judge, who can ſo decide, thok 
, perſons muſt be in a ſtate of nature. Indeed in ci 


NS” ITUTES OF Bil 
xceſfarily in a ſtate of ne- ure; "be. 
es fame want of a common judge be 


all eonſtitutions whatſoever, except ſuch, if there b 
any ſuch, as are perfectly democratical: fo that if ye 


be led to conclude from it, that in all other conſtity: 


reſt of the ſociety are in a ſtate of nature. Eithe 
therefore it muſt be allowed, that this principle is a ful 


ſociety. But though we are ſure, that no principle ca 
be true, if it neceſſarily leads to a conſequence, which i 
confeſſedly falſe ; yet ſtill it may not be thought enougt 
to prove in this manner, that it is not true, unleſs 
can ſhew why it is not; that is, unleſs we can ſhey, 
how two parties can poſſibly be conſidered as not int 
Nate of nature, though they have no common Judp 
to decide in diſputes between them. 

| Now it is certain, that perſons in a ſtate of natur 
have no ſtanding judge of controverſies, who a 
decide between them with authority: but till it 8 
ſhewn, that the having ſuch a judge is the only effel 
of ſociety, the converſe will not be as certain; it ul 
not be certain, that where there are two or more pe 


ſocieties all individuals, in matters of private right 
obligation, have a ſtanding judge, veſted with auth 
rity to decide finally: and this judge is the legiſlati 
body, or ” rather the executive body acting under u 
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xiſtence of ſuch a judge in ſome. inſtances flacily. 
plys, that there can be no ſuch judge in other in- 
ances. For no deciſion can be final, unleſs the con- 
nding parties chuſe to acquieſce it it, where chere is 
farther judge to appeal to. If, therefore there Ba 
anding, judge, whoſe ſentence, is final; the exiſtehes 
ſuch an authority neceſſarily implys, that he can, 
e no. farther appeal, or that there is no ſtanding. 
. between this final one and the parties in contro- 
A ſtate of ſociety however, though in contro- 
Ta legiſlative body and the c 
there is no. ſtanding, judge, may cally be ditin- 
iſhed from a ſtate of nature. The very exiſtence 
ſuch an authority, as is lodged with the legiſlative 4 
ody, is ſufficient to make the diſtinction: becauſe _ Al, 
a ſtate of nature there is no ſuch authority. Thus 
uch indeed muſt be allowed, that, when there i 18:06 |. 
ion for a common judge between theſe two parties, 
tween the legiſlative body and the reſt of the ſociety; 
at is, where the former have uſurped a power, which 
not belong to them; theſe two parties are then 
F yang ſtate of nature, that they will have 
d means of deciding the controverſy between them, 
t that force or ſtrength, which nature has given 
tem, But when this happens the conſtitution of go- 
mment does not ſubſiſt, but is diſſolved. th 
Upon the whole ; the reaſon, why, a monarch and 
e collective body of the ſociety, are not in a ſtate of 
ture, is becauſe this body has entruſted him with 
a an authority over it, as the ſtate of nature knows 
thing of. His authority indeed is not an arbitrary g 
e of deins what he he pleaſe with the people, chat be 22 4 
: oe; 5x 
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governs : though there are no conſtit : Chedy 
and controls provided for his reſtraint, - the authorin 
- entruſted with him is a limited one in its own natue 
as being intended- for the ſecurity Og 
the common benefit. He and the ſociety will ir 
be in a tate of nature, when he abuſes this t 
But this inſtead of proving, that a monarchical conſilſf 
tution neceſſarily places the monarch and his people 3 
ſkate of nature, will only prove, that they come in 
ſuch a ſtate, when the conſtitution is diſſolved. 
An conſtij- XII. What I have here principally in view is . 
wehen convince the reader, that the only reaſonable meth: 
gemocra- ” of learning what is the conſtitution of governmenti 
= tical any nation, is to read the hiſtory of that nation, « 
= to collect from its moſt authentic records ſuch fa 
as relate to the forming the conſtitution, as far back 
we can go, and ſuch likewiſe, as relate to any ſudde 
or to any gradual changes, which have from time 
time been made in it. I have with this view examin 
already ſome of the abſtracted arguments, by whichi 
has been attempted to prove on the one hand, thati 
conſtitutions, except ſuch as are monarchical, are u 
natural, and on the other hand, that a monarchic 
conſtitution is ee e 255 nature ap cif 
way ch 
We may now go on to ti 155 ee 
Grotius ſays upon this ſubject; and perhaps, when lt 
opinion is thoroughly examined and placed in at 
light, it may be found leſs exceptionable, than at i 
Fight it appears to be. *Grotius maintains it to! 
a falſe and dangerous opinion, that in all civil ſoci 
Without exception, the eee 2 is veſted! 
2 r cm VIII. | 
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thority, and. wo give them a conſtitutional right of 

ining g thoſe governours, where they 
| lle with ſach abuſe. His commentator here 
cuſes him \ of fig the queſtion in a falſe and infi- 
dus manner. No one, ſays Gronovius, ever chought;” 
t the ſupreme power is, every where and without ex- 


ve them a right to reſtrain and puniſh their kings, 
hene ver they miſuſe their power; or if any one ever 
WS: thought ſo, we can by no means agree with kim. 

Jus far therefore the commentator and the author 
n to be of the fame opinion. But Gronovius goes 
to inform us, that this is not the point in queſtion. 
We true ftate of the queſtion' is, whether a people 
vag a government lawfully eſtabliſhed, whether a 
ople, that have once agreed to be governed by a 
ng, or by a ſenate of nobles, or by an aſſembly of the 
ates, may not change the government, and even pu- 
1 their governours, when the greater part of the ſo- 


Prehy become a ſingle tyrant; or their ſenate of no- 
s is degenerated into a body of tyrants; or their 
ſembly of eftates is changed into a confuſed meeting 
ſeditious factions. This indeed, which Gronovius 
opoſes, 1s one queſtion : but he had no reaſon for 
zing Grotius with ſtating it inſidiouſiy; if it is not 
Ie queſtion, which Grotius here deſigned to examine. 
is one queſtion, whether the collective body of the 
ople have, every where and without exception, a con- 
itutional right to reſtrain and puniſh their kings, or 


4 them the conſtitutional judges, „5 
hether * | kings or other 'governours abuſe their 


xtion, lodged in the hands of the people, ſo as to 


their 
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perceive ſuch eſtabliſhed government to be de- 
Rive of the common good; when, their King is 


1 


112 


been what Grotius here deſigned to examine, he mig 
indeed juſtly be charged with ſtating it inſidiouſly. Buff 


may have fuller evidence by attending to * the argy 


if they. prove any thing, would prove, that the coll 


tions of power. There is ſtill a farther evidence, ii 


INSTITUTE AF Bui 
their nob ,. or their ſtanding repreſentatives, that i; 
whether all conſtitutions. of government muſt neceſſa 
rily be perfect democracies. And it is another queſtion, 
whether the people, whatever form of government the 
may have conſented to eſtabliſh, have not a natut 
right to judge, when that conſtitution is broken; ad 
when it is, to introduce, if they are able, a new forma 
government, to put the civil power under other reg. 
lations, and to reſtrain or puniſh thoſe, who have abu 
ſed it, if they ſhall attempt to eſtabliſh their unconſt; 
tutional uſurpations by force. If the latter queſtion lull 


if he deſigned to examine the former, he ſeems to ſtud 
clear of this charge. And certainly his words planely ſhe 
us, that he had the former of theſe two queſtions in hi 
mind. 'Or if his words are not a ſufficient evidence, m 


ments, which he tells us are made uſe of in defence d 8 
the opinion, which he rejects: for thoſe argument 


Rive body of the people have every where without er 
ception a conſtitutional right of reſtraining and p 
niſhing the legiſlative body, and not that they have 
natural right of doing themſelves juſtice, where th 
civil conſtitution is diſſolved by unconſtitutional uſurps 


he had no thoughts of examining into the latter d 
theſe two queſtion in this place: for it is ſcarce likehj 
that he ſhould undertake to examine it twice; and 
find, that he does examine it in * another place. 


F Grot, ibid. 6 a Grot. L. I. C. IV. VII. e & . | ngl 
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Iv. naroran LAW. 3 
What our author has ſaid upon the point before him 
in be the more readily admitted; if we attend to his 
= in their full extent. Though he ee 
4 imſelf in the inſtance of -monarchical  goyernmer 

principles, he ſays, are intended to be general, ſo 


erſon, as in monarchies; or of a ſenate of nobles, as 

uiſtocracies; or of any ſelect part of the people, as 
moſt democracies; or is compounded of all theſe, as 
mixed conſtitutions. And if we ſuppoſe the ſovereign 


Wnſtant ſupreme executive power, of an aſſembly of 
reditary nobility, and of an aſſembly of repreſentatives 
oſen from time to time by the people; it will ſcarce 
thought an error in political principles to maintain, 
at the collective body of the people have not a conſti- 
e right to reſtrain he "Rom ſuch. A bagy: as 


2 2 3 3 e 


n hs 


onarchical- government is poſlible, that it is poſſible 
the collective body of the people to veſt the ſu- 


one man. And even what he alledges in ſupport of 
is opinion has been the more blamed for want of con · 
tering, that his arguments upon this head are as ap- 
cable to all other forms of government, as they are 
monarchical ones: ſince it will ſcarce be poſſible to 
ey, that the collectiye body of the people can veſt 
h a power in any number of perſons. of what ſort 
er, leſs than the majority, if ON cannot. n it in 
ſingle perſon, 

Orot. L. I. C.I1L$VIIL _ 


un 
to 5 applicable to the ſovereign body, whatever ; 


e form of that body is; whether it conſiſts of a ſingle 


dy to conſiſt of a ſingle hereditary perſon. having the 


Al chm wer . toni more 15 this 14 this 


e power both legiſlative and executive in the hands 


vol. Il. ͤ; a 
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Our authors topic, from which he lets out, when EK 
is to prove, that the whole civil power, legiſlative and ex; 


| cutive, may be entruſted with à ſingle perſon; has bei 


the ſame miſtake with him, as to the authors meaning; bi 


The law of nature, he fays; allows an individual vi. 


aà number of individuals, though formed into a civil. 
cCiety, may, conſiſtently with the law of nature, ſubje 


what they imagine him to mean, his argument would nd 
individual, by his own act, to make a ſlave of himſd 


of individuals, by their own act, to make ſlaves 


che ground of ſome u to his whole opinim 


diſpoſe of his own perſon, ſo as to make himſelf a ſum 
and he appeals to the moſaic. and to the roman lay ui 
ſupport of this principle. From whence he argues, tif 


themſelves in ſuch a manner to the civil power of aq 
one man, as to retain to themſelves no part of that pom 
either legiſlative or executive. The reader has airay 
ſeen in one inſtance what abilities Gronovius was poſſeſii 
of as a commentator; and his manner of treating this 
gument will give us another ſpecimen of them. He fi 
miſtakes our authors meaning, and gives him a very e 
ceptionable one, and then grants the hole argument i 
be concluſive in the miſtaken and exceptionable ſenſe, 
whichhe underſtood it. Many, who read Grotius, fall int 


then they are wiſe enough to ſee, that, if Grotius meal 


be concluſi ve. He is generally ſappoſed to reaſon in ti 
following manner — Since the law of nature allows d 


or to ſubject himſelf to the private deſpotiſm of li 
maſter z the ſame law muſt neceſſarily allow a numit 


themſelves, or to ſubje themſelves to the private d 

potiſm of their civil governour. Thus he is ſuppot 

to conclude from” what may be done in one ci 

chat the ſame may be done in the other. When 
t Gxot. ibid. - F 


ew. NATURAL LAW: 
in fact his argument is ſuch an one, as the logicians 
ll majors. ad minus; he reaſons from the poſſibility 
r doing more to the: poſſibility of doing leſs. Since 
el of nature e individual, by his on 
: 0, to part with ſo much of his liberty, or ſo much of 
is power over himſelf, as to become a ſlave; it cannat 
but allow a number of individuals to do what is leſs 
an this, to part with ſo much of their power over 
mſelves in their focial capacity, as to retain no con- 
itutional civil power. If the law of nature allows a 
nan, by his own act, to ſubject himſelf to private deſ- 
dotiſm by making himſelf a ſlave; it cannot but al- 
ow him, by his own act, to do leſs than this, to part 
ith his liberty in a leſs degree, and ſubject himſelf to 
ivil deſpotiſm, by giving up all the ſhare, which he 
ad, 45 a member of civil . in en eee and 
xecutive power. 
It may be Jary ben juſt to mention the diffe- 
ence between flavery and civil ſubjection on the one 
and, and between private and civil deſpotiſm on the 
er. The ſlave is bound to make the good of his 
aſter the end of all his actions, and conſequently to 
onform himſelf in all things to the will of his maſter. 
he ſubject is bound to preſerve and advance the good 
the civil community, and conſequently to conform 
imſelf to the will of ſuch community, in all things, 
ich relate to the general good: Private deſpotiſm there- 
re implys a right in the maſter to direct all the actions 
the ſlave for his n benefit. Civil deſpotiſm implys 
right in the civil governor to direct ſuch actions of 
e ſubjects, as relate to the general good or benefit of 
ſociety. From hence we may underſtand, that our 
ithors reaſoning is concluſive, when it is conſidered, 
be intended it, only as an argument 4 major ad 
M8 7 7 minus; 


116 


to be directed by the will of his maſter, for the in 
dividual or any number of individuals to ſubmit ſud 


of their actions, as are relative to the ſociety, of wid 
they are members, to be directed by the will of thi 


thing as an eſtabliſhed form of government, unlek ith 


but a nation of ſlaves, if Grotius had ſuppoſed any ſu 


3 8 1 
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of an F individual can bind 22 to „ lub mit al 5 action 


tereſt of his maſter; a like act can bind any one 


civil governour, for the common intereſt of the publ 
Certainly, if mankind are incapable of laying themſch 
under ſuch an obligation as this, there can be no ſu 


a perfect democracy: for this is the ſubjection, whit 
the individuals, who are members of civil ſociety on 
to the legiſlative body; whether that body conſiſts of a 
man, as in monarchies, or of a ſelect body of heredit 
ry nobility, as in ariſtocracies, or of any part of the pi 
ple leſs than the majority of the whole ſociety, as in 
democracies, but thoſe which are perfect ones; wheth 
ſuch part is conſidered as the repreſentatives of the i 
or whether it is a part, which acts collectively inf 
of the whole. We may obſerve by the way, thought 
does not relate to our authors reaſoning, that even 
vate deſpotiſm is not ſuch a ſort of power, as it is con 
monly ſuppoſed to be. It is not a right in the mult 
to do what he pleaſes” with the ſlave. It is naturd 
ſubject to ſeveral limitations; and as the fave is inj 
ted, when any of theſe limitations are broken, he hs 
right to ſeek for redreſs. A ſingle ſlave indeed may 
too weak to have the means of redreſs in his powt 


thing, would have ſtrength enough to ſupport tit 
rights, if they were willing to uſe it. TOO G 


see B. C. XX. zv. 
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any ſuch thing; but while he con- 
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hole civil power, both legiſlative and executive, to a 
art of the ſociety, as for inſtance to a king in ſome 
onſtitutions, to 
gates in others, he conſiders the power in the hands of 
is part, only as civil power, and not as private deſ- 
otiſm ; and he conſiders the people as in a ſtate of 


= 


xd not this diſtinction in his mind, his whole reaſoning 
ere would be inconſiſtent with the firſt. principles, 


on to be an aſſembly of men of free condition, in op- 


e ſociety. This power is not tyrannical in itſelf and 
oes not imply, that they, who are entruſted with it, 


nd that our author maintains it to be unlawful for the 
2ople to make uſe of ſuch means, as they can, to pre- 
ent themſelves from being enſlaved. 


: themſelves [ſlaves to their governour, and has 


L. l. C. Lg. 
: H 3 


nds for 9055 u, of a peoples committing tbe 


to the nobles, or to the aſſembly of the 


vil ſubjection, and not as in a ſtate of ſlavery. If he 


hich he lays down “ elſewhere, when he defines a na- 


ſition to a family of ſlaves. And whether this civil 
bjection is due to one man or to more, it is ſtill but 
ivil ſubjection: the power acquired by it is only civil 
wer, that is, a power of directing and of compelling 
he ſubjects to promote the common good and benefit 
all ſuch actions, as relate to the peace and welfare of 


ve any right to compel the ſubjects to purſue any 
ber end. If they ſhould under the colour of this 
ower pretend, that they have ſuch a right, I do not 


After Gronovius has ſuppoſed his authvr to be con- 
nding, that a number of individuals, uniting into a 
vil ſociety, may, conſiſtently with the law of nature, 
ranted the whole force of the HIER in * mis- 


| cies 
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taken ſenſs: of it, which no one ele, but + Her woult 
have granted; he aſks, whatis the farther conſeq 


and then amuſes himſelf with contending, that, ; thougk 4 
ſuch nations, as have thus enſlaved themſelves, may xe 


ſlaves, if they pleaſe ; yet the conſequences of this arg. 


ment are not applicable to any nation in europe. As i 


Grotius had here been endeavouring not only to proye 
that any ſubjects, conſidered as members of civil ſociety, 
may be as much at the arbitrary diſpoſal of their civi 
governours, as ſlaves are at the arbitrary diſpoſal of thei 
maſters; but that ſome or all the nations in europe 
have in fact thus enſlaved themſelves. As our auth 
had no intention to prove in general, that ſubjech, 


as members of civil ſociety, may be ſlaves, fo he hal 


much leſs any intention of proving this to be the cf 
in fact of any nation whatſoever. The point, which he 
has in view, is only to ſhew, that all conſtitutions of go. 
vernment are not, in the nature of the thing, pureh 
democratical ; that the collective body of the people 


though the ſupreme legiſlative and executive powers 


begin from them, and are-originally veſted in them, 
may ſo far have parted with theſe powers, as not to 
have a conſtitutional right of deliberating upon what 


the legiſlative and executive bodies do, and of reftrain- 


ing or puniſhing the perſons, who compoſe theſe bodies 


He inſtances, at firſt ſetting out, in the caſe of a mona: 


chy, and endeavours to ſhew, that the conſtitutional 
legiſlative and executive powers may be given up by 
the people, and be entruſted by them to a fingle perſon: 
but he obſerves, before he concludes what he had to 


advance upon this ſubject, that he deſigned his reaſo-if 
ing ſhould be general, and ſhould be extended to al 
: one's forms of government whatſoever. Nor does he 


attempt 


» 4 
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atterpt to prove, even. whilſt he dwells upon the in», 
ſtances. of monarchies, that any ſuch conftiru ety 


there deſcribes, , is actually eſtabliſhed in any country 

whatſoever. If ſuch a conſtitution is poſſible in the na- 
ture of the thing, it is enough for his purpoſe. And his 
unthinking commentator, whilſt he deſigned to oppoſe 
his principles, grants hicm. not only this, but much more 
than this; he grants, that the members of a civil 
community may by their on act make dena 
ſlaves to their civil governours. 

We may judge, how well this commentator was 
qualified to write upon civil power, if we attend to his 
manner of proving, what Grotius never denys, that there 
is no kingdom in europe, where the ſubjects are under 
the abſolute power of a monarch, The germans, ſays 
the, elect their emperour. The french originally choſe 
their kings in the firſt eſtabliſhment of the three lines 
of Meroveus, Charlemayne, and Hugh Capet. And 
ie ſpaniards received the houſe of auſtria upon the title 
of marriage and compact. It is not worth the while to 
enquire, how far, in the laſt of theſe inſtances, a claim 
to govern under the title of having married one, who 
ad a right to govern, can without any intervening act 
of the people, be called a compact. But in general we 
may. obſerve, that, if all, which he contended for here, 
s granted; if theſe ſeyeral kingdoms were obtained by 
election or by compact; it will by no means follow, 
chat the kings are not abſolute: ſince upon our com- 
mentators principles, compact may not only give a 
ing ſuch an abſolute civil power over his ſubjects, as 
N "as be under no conſtitutional control, but may give 
im likewiſe even private deſpotiſm, ſo as to make them 
lars, And if we grant ſtill farther, that none of theſe 


* a monarchs 


30 INSTITUTE OF au 
monarchs have abſolute civil power, it will not follon, 
that Grotius is miſtaken; when he maintains, that an 
Wenn eee is a inn Je png. wy 
eee lden aha! what 9 there } is fir 
concerning ourſelves in europe with ſuch a queſtion a | 
this? But the anſwer is obvious. We have as much to 
do with this queſtion in europe, if we have a mind to 
underſtand the origin and nature of civil conſtitutions, 
- and to ſettle the meaſures of that obedience, which we 
owe to our civil governours, as if we lived in aſia 
For certainly the meaſures of conſtitutional obedience 
to our governours, be they monarchs, or 'nobles, or 
our own repreſentatives with legiſlative authority, vil 
not be the ſame, if the people in their collective body 
have not every where and without exception a conlti- 
tutional power of reſtraining and puniſhing their gover- 
vernours, that they would be, if IOW e had 
ſuch a conſtitutional power. 0 
It was not material, whether our 1 e. 
thus queſtion in the inſtance of an abſolute monarchy, or 
in the inſtance of any other form of a legiſlative body. 
Though perhaps what he ſays upon it would have been 
Yeſs objected to, if he had made choice of ſome other 
inſtance: and he would, beſides this, have had the far- 
ther advantage of not being led to explane the oc 
ſions of eſtabliſhing abſolute monarchies; upon which 
ſubject he has advanced ſome poſitions, 1 moſt of his 
readers are diſpleaſed with, | 
The point, which he wants to Abbe ben it b 
ſtripped of this circumſtance, is, that, unleſs in perfect. 
democratical ſocieties, there is in ſome one man, or in 
ſome body of men,' within the — a civil deſpotic 
N power 
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for e ee chad, name indeed, W it is 
commonly uſed to convey the notion of eee | 
o trary and tyrannical. But this bad meaning will be 
0 taken off, if we call it civil deſpotiſm, which is the civil 


power originally inherent in the community or colle- 
ctive body itſelf, but entruſted by their conſent, either 
xpreſs or tacit, with the governing part of each com- | 
munity. . What Grotius principally contends. for is,, 
hat this power may be ſo delegated by the collective #6 
body, as to leave that collective body no ſhare in it.. 

hen this has been done, the people, he ſays, have no 


ti · ¶ ronſtitutional right to- reſtrain or -puniſh thoſe gover 
ver- ours, who are entruſted. by them with this power. But 


then, where the conſtitution is broken, or where the 
onſtitutional governours pretend to and make uſe of a 


„% r auſeleſsly and arbitrarily oppreſſing the people, which 

ody. no part of civil power; our author, as far as appears, 
been es not contend, that in theſe circumſtances the people 
ther {Wave no natural right of doing themſelves juſtice. And 

far- ertainly we ought very carefully to diſtinguiſh between 


conſtitutional right in the people to interfere in the 
fairs of government, to direct or reſtrain the legis- 
ative and executive bodies in the exerciſe of the power, 
hat is entruſted with ſuch bodies, and a natural right 
n the people to maintain the conſtitution, as it was at 


ectly lt ſettled, when any attempts are made to alter itz to 
or in Neſume the legiſlative and executive power, when the 
potic wine has been broken; or to defend themſelves 5 
owe Bganſt all unſocial or unconſtitutional oppreſſion. 


Grotius, 


0 era he has to ſay upon this ſubjeR; in the in 
Nance of monarchy; was led to ſay ſomething concern- 
ing the poſſibility of intreducing ſuch a form of go. 
vernment, not only in the nature of the thing itſelf, bu 
iin fact too. As to the poſſibility, in the nature of the 
thing, of entruſting the whole civil power, both legi. 
latiye and executive, in the hands of one man, ſo as nn 
to ſubject him to any conſtitutional reſtraints from 
— collective body of the people; the general conſide 
ration, by which ſuch a conſtitution of government i 
 ſhewn' to be confiſtent with the nature of civil ſociety 
is the ſame, that muſt be made uſe of to ſhew, that ay 
bother form of government is poſſible, that the leg: 
lative and executive power are ſubject to no conſtity. 
tional reſtraints from the collective body of the people 
when they are entruſted with any number of men, « 
any denomination whatſoever, leſs than the majority d 
the community. It might be objected indeed, that r 
cannot well preſume, that any nation would ever con. 
ſent to truſt the whole civil power with any one mat 
for reaſons, which have been taken notice of already. 
But to this our author replys, that the objection i 
nothing to the purpoſe of the point in hand: for we 
are not enquiring, what form of government may be 
preſumed to have been eſtabliſhed, here the matter i 
doubtful; but what form may be eſtabliſhed conſiſtent: 
ly with the nature of civil ſociety.” You-may- urge, thi 
this form is attended with many inconveniences : but 
all the inconveniences, which attend it, as they will never 
prove it to be impoſſible in fact, ſo much leſs will they 
prove it to be impoſſible in | its own nature,” All forms 
Orot. L, 1 C. in. vn. en e fg 
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wow! it to th eee dee alt . 4 
other forms would prove them all to be impoſſibles. 

As there are many ways of ſetting out in common l. i 
many different trades, profeſſions, or occupations for 
men to choſe out of, and ſome are in themſelves prefe- 
[rable to others; mankind, in determining what way of 
ife they ſhall enter upon, do not always fix upon that 
may, which may appear moſt eligible in itſelf. Some- 
mes their ſituation will not allow them to engage in 
he profeſſion, which they would otherwiſe have liked 
beſt. Sometimes they chuſe wrongly for want of deli- 
derating at all. And ſometimes. they are miſled in their 
udgement, when they do deliberate. Juſt ſo it happens, 
here a nation is to chuſe its form of government; 
Piſtreſs may compel it to take up with ſuch a form, as 
n better circumſtances it would not have - choſen. | It 
ay ſometimes eſtabliſh a form of government too 
aſtily without deliberating, which is beſt. And ſome- 
imes, even though it ſhould deliberate, it may 5 
iſtaken in its choice. So that notwithſtanding it is true, 
hat abſolute monarchy is not only attended with ſome 
nconveniences, as all other forms of government are, 
put that it is attended with more than any other; yet 
his is no reaſon, why it ſhould be impoſſible for ſuch. 
form ever to be eſtabliſhed in fact. The nation, 
here it is eſtabliſhed, may have choſen this form, 
dugh they knew it was a bad one: or they may have 

hoſen it, becauſe, either for want of conſideration, or 
r want of reaſoning upon right principles, they 
nought it to be a good one. In our endeavours there- 


Ire to ind out Whether it | is this, or any other form, 
which 


wen heb ſhed in-any nation we are bo iN 
= to conſider the excellence or advantage of this or of : 
1 that form, but to attend to the matter of fact, and u 
= enquire what form appears to have been actually eſta. WW” 
£7 e by the conſent of the people, either expreſs o i” 
=” + - tacit. Grotius mentions particularly the motive of dif. Yo 
= wel when he ſuppoſes it poſſible for a nation to be in 
0 danger of being deſtroyed by war, if it does not put e 
iitlelf under the abſolute command of ſome able and ex- 
1 perienced leader, or to be in danger of periſhing by ſt 
- want, if it does not give up its general right in the ci 3 
x power to ſome perſon, who will ſupply its wants upon » 
no other terms. He. ſuppoſes farther, that an owner | 
of large tracts of land may grant the land out to ſuc 1 
perſons, as are willing to ſettle there, upon condition bj 
of his having the conſtitutional power of governing al 1 
thoſe perſons, conſidered as united into a civil ſociety; 
or that one, who has private deſpotic power over: . 
7 great number of ſlaves, that is, of perſons, who ar le 
2 bound to work ſolely for his benefit, may give then 
. their perſonal liberty, ſo as to form them into a ciii f ; 
ſociety upon condition, that they ſhall ſtill be ſubjed 5 
if to his civil deſpotiſm, or be obliged to promote a com- KY 
74 mon good in ſuch a manner as he'ſhall direct. | 
| It is not worth our while to examine, how far theſe Wi Gr 
ſuppoſed caſes may ever happen in fact. The great 6 
point, that we want to prove, is, that all government . 


I are not neceſſarily democratical, and that among other 
* forms of government, which are not ſo, and yet are pol: 
4 fible in the nature of the thing, an abſolute monarchy 
is one. And if it ſhould be thought farther neceſſary u 
ſhew, that ſuch a form is poſſible in fact; the conſide 

rations Already mentioned may be ſufficient to ſhew 1 8 


1. 


wes” the e to chuſe ee e 


9 l 335 
berated. WN. 


eſtabliſhing this or any other particular form of go- 
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portunity in another Place of e into this r 
ter more at large. Teh l 

However, before 3 this part of our tee en- 
quiry, it may not be amiſs to remind the reader; that 
after this or any other ſort of civil conſtitution is eſta- 
bliſhed, it is not neceſſary, that the ſame con 
ſhould remain for ever. Since it is derived originally from 
compact, either expreſs or tacit, between the legiſla- 
tive and executive bodies on the one hand; and the col- 
lective body of the people on the other; though both 


it ſubſiſts; yet we ſhall find hereafter, that its obliga- 
tion may be c or n its conditions wag be 
altered. „ 0713: 093, wh 09 
bo If we go on to Wande Atte gelen, which 
| Grotius ſays are commonly urged againſt his-opinion, 
we ſhall perhaps be better | informed wat that 
arg opinion is, and ſhall ſee, that inſtead of enquiring here, 
; whether the people have a natural right to reſiſt any 


legiſlative or the executive bodies, his deſign was to en- 
be quire, whether they have neceſſarily ſuch a conſtitutio- 


nal right of reſtraining or puniſhing theſe bodies, that 
1 BW form of n can be conliſtent with the na- 


nature 


may chuſe it capriciouſly without deliberating z-or-they - 11 
may chuſe it Oy, even. | after they have” Mou 1 


What our ur 1 in a 10 the poſtbiliey: & | 


vernment by- conqueſt, is more exceptionable. But | 
ſhall paſs it over here; becauſe we ſhall have an op- 


parties are bound by this original compact, as long as 


1 unconſtitutional oppreſſion or injury ariſing from the 


de people muſt naturally be the ſuperiour party, « 


| e ſo that he N e 


* 
* 


power — in che collective body of ſuch ſociey 

+. 7 Firſt it is alledged, in contradiction to our author 
e en the king, or the hereditary nobles, or tie 
repreſentatives of the people, are all or any of them oj. 
ginally appointed by the act of the people, and derin 
their power, whatever it is, from the joynt conſen 
of the civil ſociety, over hich they preſide. But fing 
in the very notion of an appointment to any office, th 
conſtituents are ſuperiour to thoſe, who are ſo appoint 
ed; the conſequence will be, that in every civil ſociy 


that the conſtitutional ſovereign power is naturally lod: 
ed with them. In reply to this argument, Grotius in 
deed infinuates, that in ſome inſtances, particularly i 
that'of conqueſt, he power of governing may poſſth 
not ariſe from the appointment of the people. But a 
this part of his-ariſwer is not true, ſo neither is it wha 
he lays the chief ſtreſs upon. Hie inſiſt rather, that the 
principle, upon which the argument proceeds, does no 
hold good univerſally, that a perſon, ho is appointed 
49 an office, is not upon that account neceſſarily info 
riour to his conſtituents. Indeed where the appoint 
ment ĩs precarious, where he holds his office, only at the 
will of his conſtituents, and may, by the particular n+ 
ture of ſuch appointment, be removed at their pleaſur; 
he is at all times ſo dependent upon them, that the 
power, which they reſerve to themſelves, of diſplacing 
him, renders them in point of authority ſuperiour i 
him. But where, though the appointment aroſe orig: 
nally from their will, the effect of it is afterwards ne 


7 Grot./ bid. | 
will 


CV. —— ® 1 4. 
ill for his continuance in the offiee, which they at frt I 
gave him; his having Been appointed by them does ji 3 4 
not imply, that they have any*auchGricy. over him. If 
we therefore ſet out upon the principle, which Grotius 
ſeems to doubt of without any good"reaſon ; I mean; 
that the governours of a civil ſociety derive their power 
from the appointment of Weh ſociety; yet it does not 1 
| — that the conſtitutional. power of the people is 7 
Rrily ſuperiour to that of the governing body, * 
bar fort oever it is, merely open accent of der AY 
aving been the original conſtituents of that body. In 
order to prove this, they, who urge the argumeiity' Ir, 
ead of reaſoning from the general nature of appoint- 
ments to any office, ſhould reaſon from the particular 
ture of an appointment to the office of civil govern- i 
ment, and ſhould ſhew, that ſuch an appointment muſt 
always leave in the hands of them, who make it, a con- 
ſtitutional power of diſplacing their civil governour at 
pleaſure, It is not ſufficient to ſhew, that, where the 
nſtitution is broken, or where the governours are 
puilty of great and notorious oppreſſion, the people 
we a natural right to redreſs themſelves. This would 
only prove, that the people, as one of the parties in the 
ompact, by which the conſtitution was eſtabliſhed, are 
aturally obliged to nothing but what is contained in 


ſure. bat compact: it would not prove, that they have by 
t the lat compact a conſtitutional right to check and con- 
acing rol their governours in the exerciſe of _ you, 


hich ſuch compact lodged in their hands. 


ur t0 

orig: The principle, Upon which the ſecond eden 40 
1x fe Nat Grotius examines, proceeds, is, that all govern- JF 
ther nent is intended for the benefit of thoſe, who are go- -Y 


erned, and not for n ogg 
vern; 


* ” 
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people, they, muſt neceſſarily he conſidered as the fy 
Dae parties in the contract. which ee th 
in any contract the chief eee would. — bad Wü 


intereſt of any hut the ſuperiour- party. Our autho 


ects in the firſt place to the principle, upon which 


| the argument proceeds: he does not allow it to be ui 
Verſally true, that all government. is deſigned for tle 
penefit of thoſe, who are governed, rather than for th 
benefit of thoſe, who do govern. For in his opinion the 

| benefit of the party, who does govern, is in ſome is 
| {ſtances the end of introducing the government, Thu 
the good of the maſter is the end or purpoſe: of tha 
authority, which he has over the ſlave: and thought 
may be poſſible, that the ſlave ſhould be benefited by 
this authority; yet this benefit of his is accidental; i 


is not the end, which the authority of the maſter hu 


in view. In other inſtances the mutual benefit of bod 
ũt is ſo in that authority, which a huſband has over hy 


wife. But Grotius was aware, that, if we make a ven 


{mall alteration in the principle here laid down, ſo 2s U 
reſtrain it to civil government in particular, inſtead d 


extending it to government in general, theſe inſtance 


would be nothing to the purpoſe. ' If we ſay, that 4 


civil government has the good of thoſe, who are g 
verned, and not of thoſe, who do govern, for its pri 


ceptions, that may be drawn from theſe examples: 


will then be nothing to the purpoſe to urge, that it's 


not ſo in other ſorts of government, in that of a maſter 


or in that of a huſband, 
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che poſſeſſion of ſuch power, is his own benefit. And 
yet ſuch an eſtabliſhment is not neceſſarily a tyranny : 


cerciſed without injuſtice ; for without entering into 
chat our author here advances ; that, if he will not 


ntroduced with a view only to the governours benefit, 
dy the name of tyranny ; we cannot allow him, on the 
ther hand, to call it civil power. Where the benefit or 
ptereſt of the goverriour is the chief end propoſed; ſo 
bat they, who are under his authority, are obliged to 
ven rect their actions to the advancement of this end; the 


as Wower, by whatever means acquired, or however aW 


ad l. is private deſpotiſm and not civil power. We might 
-anct erefote, notwithſtanding this inſtance, ſtill maintain, 
at Mat all civil government is introduced rather for the 
re g nefit of thoſe, who are 1 than of thoſe, who. 


5 pri” govern. 


proved it, is not true in the manner, in which 
at iti is here expreſſed. Civil government; though it 
maſtery intended for che good of thaſe, who are debe 
VOL. II. 1 ed, 


becauſe there may poſſibly be no injuſtice, either in the 
Feſtabliſhment of this power, or in the exerciſe of it, 
after it is eſtabliſhed : arid the word tyranny, as it is. 
ommonly uſed, includes the notion of injuſtice. We 
ill not ſtop here to enquire, how far ſuch a power 
ny be eſtabliſhed by conqueſt, nor how far it may be 


allow us on the one hand to call a power of governing, 


yl This principle however, though Grotius Bas not 
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„ 
9 therefore goes on to offer his reaſons, 
why this principle ſhould not be looked upon as neceſſa- 
my true even in civil government. Where civil power, 
he ſays, is acquired by conqueſt, the end, which the 
conquerour has in view, when he eſtabliſhes himſelf in 


eſe queſtions at preſent, we may obſerve in reply to 


128 
© ed, cannot be intended folely for the 
N for the common intereſt 


[NSTITUTES. FI 


, both of thoſe, who are governed, and. of thoſe, 
- 40 govern, and not for the ſeparate intereſt of 


either excluſiye of the other. Civil power, in the firſt 
original of 1 it, reſults immediately, from civil union, 
And this power, if it was to continue in the hands, 


where it is firſt lodged, that i is, in the col lective boch 
of che people, is undoubtedly deſigned to promote the 
ſame end with civil union, that i is, the common benefit 
of the whole body politic, and of the ſeveral pam 
of that hor: But when any civil 0 has EVE kn. 


„ 


democratical, — has veſted. its civil, power in the 
hands of ſome particular part of ſuch ſociety, as ina 
king, or in the body of the nobility, or in a body af 
repreſentatives; theſe eſtabliſhed legiſlators do not ceale 
to be a part of the ſociety : and conſequently their,be- 
nefit is as much in the view of civil power, as the be- 
nefit of. 2 any other | perſons, who belon g to it, The or- 
ginal end of civil power is the common benefit of all 

and the nature of it is not ſo altered by being commit 
ted to a ſelect part of the body, as to confine the bene- 
fir, deſigned by i it, to thoſe other x parts, who have given 
up their ſhare i in it. The collective body, of the peopk 


might perhaps be induced to commit the ſovereign, 


power to ſome particular legiſlative body, in expectat 
on, that it would be exerciſed more to their advantage 
when ſo diſpoſed. of, than if they had retained it in 
their collective body. But they would haye little reaſon 
to expect ſuch advantage, if by this act they deſigned 
to  ſeparare their intereſt from. the intereſt K the legis- 
la 


of the whole $4 


8 W. | 1.4 iT. _— Ar 4 of 
ative body, Ganda a patt of the fockety, \ n 
confifts of à king only, or of à number of hereditary 
jobility, or of repreſentatives, Who are choſen, 1 A 
erm of years, or of all thefe together. 1 ay; | confidered 
d a part of the ſociety; becauſe though the end of civil 
xiety is the common benefit of all its parts, 28 much 
f the governing as of the governed part; yet 1 — 
he governours ſet up a ſeparate intereſt & their own, 
if they were not parts of the ſociety; ; neither the end 
If inſtituting a form of government, nor the end of 
niting into a civil ſociety, can bind the people to pur- 
e this ſeparate intereſt to the hurt of the public 


tare 3 
Grotius however allows, that the good or welfare of 


joſe, who ate governed, is principally regarded i in moſt 
ſtances; when civil conſtitutions of government are | 
blind: but then he denits' it to be a conſequence 
this principle, that the people are in every ſuch eſta- 
iſhment the conſtitutional ſuperiours, The power of 
guardian, as he obſer ves, is given him for the benefit 
{ intereſt of his ward. But no one can infer from 
nce, that the ward is ſuperiour to the guardian. The 
ry notion of a right in the guardian to direct the ward 
phys the guardian to be the ſuperiour; notwithſtand- - 
he is obliged by the nature of the compact, which 
e him this right, to uſe it to the advantage of the 
d, by direinghim to his own good. But our author 
ware, that his own inſtance of guardian | and ward 
be urged againſt himſelf. Tt may be faid, that, as the 
udn, if he abuſes his truſt, may be removed from itz 
aſe he was appointed, and had this truſt commitred 
im, for the benefit of his ward; ſo likewiſe it ſeems 
lonable, that the governours of ſociety, of what fort 

1 . ſoever 


1 
Sa ſoever they are, ſhould beremoved from their truſt, ig 
they abuſe it. Our author replys here, that this may h 


* which he is a member, he has a ſuperiour : but in di 
governours it cannot be the caſe; becauſe there cam 


had entruſted them. No one will i imagine, that uf 
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INSTITUTES. of - al 
the caſe of the guardian, becauſe in the ſociety, 


be an infinite progreſſion of civil governours, r 
ſuperiour to another, but muſt be ſomewhere a rn 
reſort, either in ſome one man, or in ſome body of s on 
who have no ſuperiour but God. This reply howenlf 
does not clear up the matter; it does not "a ee 
the conſtitutional governours have no conſtitutionalſ 
periour, and particularly, that the collective body of t 
people is not this ſuperiour : ſince we may ſuppoſe tl 
without being reduced to the neceſſity of ſuppolni: 


- farther an infinite progreſſion of civil governours oui ke 


periour to another. This collective body may be the tin 


reſort; it may be this aſſembly, which has no ſ ent 
riour but God. 


We ſhall be the better enabled to form a Juds me 


upon the queſtion now before us, if we attend toi We 


diſtinction, already mentioned, between a conſtitutia | 
ſuperiority in the people, or a conſtitutional igt 
them to reſtrain or puniſh their eſtabliſhed govemou ed: 


and a natural right of defending themſelves againſt em. 


unſocial or unconſtitutional i injury or oppreſſion bro is 
upon them by ſuch governours, under the pretence 
exerciſing that civil power only, with which the pe utu 


every ſuppoſed miſmanagement of the public ” IK 


or even upon ſuch real miſmanagement, as human! dem, 


ture expoſes a man to in every ſtation, the people of m 


Z a right to dethrone their king, to degrade their noi v 


to diſcharge their repreſentative body, before the tj" 


for which that body was choſen, is expired, and to 80 


IV. NITbnAl 1. AW. 1 
e civil power again into their own hands, to new mo- 
1 the conſtitution, or to continue the old form of go-. 
mment in à different ſet of men. Yet this muſt be 
je neceſſary effect of ſuppoſing a conftitutional ſupe- 
rity in the collective body of the people, under any 
rm of government either fimple or mixed. The eom- 
on benefit of the whole, which i is the end of civil ſo- 
ty, as well as of every ſort of civil conſtitution, may 
leed be a ſufficient foundation of a natural right in 
collective body to oppoſe unconſtitutional oppreſ- 
n, or to releaſe themſelves from that compact, by 
ich they committed the civil power to their eſta- . 
ſhed governours, when theſe governours Have fo far 
ken this compact on their ſide, as to make their 
tinuance in power planely and notoriouſly Incon- 
ent with ſuch common benefit. If this is all, that is 
nt by ſaying, that in monarchical conſtitutions the 
ple are ſuperiour to their king, we may allow it. 
we ſhould obſerveat the ſame time, that this right i is. 
d by an improper name: for inſtead of beinga con- 
qutional ſuperiority, whilſt the compact, which intro- 
cd and eſtabliſhed the form of government ſubſiſts, . 
inſt ems rather to be a natural . MR that com- 
is broken. 

tence chers, ſays our author, have roppolta* boch 4 fort 
| nutual ſubjection between the king and the people, | 
at u che people are obliged to obey him, when he go- 
i well, but that he, in his turn, becomes inferiour 
Anm dem, when he governs otherwiſe. He is here ſpeak- 
ple k of monarchical conſtitutions in particular; but what 
: ys will be applicable to all other conſtitutions, if 

the tony change the word king for the words conſtitu- my 

 governours, If they who maintain this opinion, | 

I 3 only 


134 


only meant, that, where ſuch governours command ay 


over other perſons. But the jon or bad management 


the proper limit of the reſpective juriſciction or cool 


other having a like opportunity of pretending, tha 


have no reaſon to imagine it to be of the eſſence of d 


sT Ir! 1 TVS: oF 


Gen actions, the people are not hound to obey then; 

allows, that they would be in the right;; but he cb 
e chat ſuch a liberty in the pep 
ple does not imply any civil or conſtitutional ſuper 
rity in them. In ſome canſtituriops we find the ſoverca i 
power aQually divided between the king and the pen | 
ple; but here ſuch a diviſion is dgredly made, th 
moſt uſual and the beſt method of making it is, y 
alien c certain and determinate limits to their reſpedin 
juriſdiftions; to give the king authority i in ſome affain 
or over ſome parts of the territory, or over ſome a 
tain perſons; 5 and to give a like authority to the pev 
ple in other affairs, over other parts of the territory, d 


of affairs i in any inſtance, eſpecially in matters of cn 
policy, is ſo drm, fo much may be ſadi 
any inſtance in oppoſition to any particular meaſur a 
in defence of it; that this can by no means be fixed, 


tutional ſuperiority of the king and the people. Sud 
an uncertain limit, as this, would occaſion endleſs cx 
fuñon: it would be always impoſſible. to know, wid 
party was uppermoſt, and which party was veſted vi 
the ſoyereign power, whether the king or the 1 
one party having always an opportunity of pretending 

that the meaſure in queſtion was a good one; and tl 


was a bad one. But if ſo much confuſion would foll 
from ſuch a ſort of mutual ſubjection as this; we d 


government, that there ſhould be ſuch a mutual fi 
jeRtion : becauſe, as civil government was defognedl 


— 


* 
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ite of he ence which would neceihrily in- 


ob- er 6duce confuſion. Thus our author reaſons upon this 
es: point. But it will perhaps be made moſt intelligible, 
r we keep to our former diſtinction, and maintain, 
ion ptr the king, in a tnonarchical form of governinent, 

s the ſovereign power granted to him by compact, 


\ power makes him the conſtitutional faperiour x 
1 ths prope; But then, if he breaks this comp 4 
Where is no neceſſity, in order to ſupport the right of 


fine people, to maintain, that they become his conſtitu- 
ona ſuperiours; it is fufficient, if ſuch a breach of 
ro fEompatt leaves them at liberty to redreſs themſelves 


by fuch means, as they have in their power. 
XIII. What has beeri already faid may be more than Titles or 
nough to ſhew, that whoever would form a true judg- APPear- 


| $7 
ent concerning the conſtitution! of civil government, not deter. 


n his own or in any other country, muſt conſider it as mine an 
ed, 2 queſtion of fact, and muſt make uſe of the helps 06% pena 


words and hiſtory inſtead of amuſing himſelf with ab- flitution. 
t reaſonings. But it will be neceſſary even in uling 

wa helps to obſerve ſome cautions : becauſe when 

he facts, by which he is to form his judgment, are 

fore him it is nn ou him to Jr's Fug 

dne. 9 

The firſt caution to be obſerved ie, . in Iain? 

bat is the civil conſtitution i in any country, we ought 

o be careful, that titles or * appearances do not' miſlead | 


$, 

The titles of emperour, or king, or prince, or duke, 

dr A are commonly ſuppoſed to imply different 
es of civil power in "00 Feen to Under 1. 

* Grot. ibid. i 

I 4 titles 


INSTITUTES or mn 


titles are reſpectively given. When we find, that the 


chief magiſtrate in any nation is called an emperour or 


a king; we are apt to imagine, that en name 


goes along with theſe titles, and conſequently, chat the 
conſtitution muſt neceſſarily be MD Th On the 
other hand, if he is called a prince or a duke; theſe an 
looked upon as inferiour titles: and if we were to attend 
to the title, rather than to the truth of the fact; the in- 
ference might perhaps be, that the chief magiſtrate, 
who has only one of theſe inferiour titles, has not ſove- 


reign power, but that the conſtitution is either mixed 


er popular. But theſe titles, however they might be 
intended at firſt, are now uſed indiſcriminately. The 
loweſt of them is frequently given to perſons, who 
have ſovereign power, and the higheſt to perſons, whoſe 
civil power within their own territories is not ſovereign. 
In like manner, where we find a ſenate or parliament, 
by which the people are repreſented; we are apt to cot- 
"clude from ſuch an appearance, that the people havet 
leaſt a conſtitutional ſhare in the ſovereign power, if n 
the whole of it. Such a concluſion however is not al- 
ways well-grounded. Before we can determine, whe- 
ther it is or is not well-grounded ; we mult attend, not 
only to the exiſtence of ſuch a body, but to the buſ- 
neſs, in which it is employed. It may be deſigned only 
to give the king an opportunity of knowing the ſtat 
of the nation better, than he could have known it 
otherwiſe; to acquaint him with ſuch publick grievan 


ces, as he could not by any other means have been © 
well informed about; or perhaps, by his own appoint 
ment, to regiſter his acts in order to make them known 
to the people in the moſt ready and moſt authentic 
manner. If this is all, that they have to do; they do 

oh ns 1 
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ot ſeem to have any civil power, except, what he de- 
to them. And the exiſtence of ſuch a body of - 
en would be a very weak argument to proye, that the 
onſtitution is not abſolutely monarchical. But if, on 
he other hand, their buſineſs, when they meet, is „ 
aiſe money for the ſupport of the government, to 
ettle the uſes, to which ſuch money ſhall be applyed. 

o exerciſe a part of the legiſlative power, by delibera-.. 

ing concerning the expediency of making any.new laws, | 
r of repealing any old ones, and to act with ſuch autho- 


P 


p ity in this point, that nothing can be done effectually 

be Without their concurrence; theſe are inſtances of ſove-, 

he {cign power, and will at leaſt prove the e to 

hoe a mixed one. 

ok % -* Secondly, the chim, which the Lo. has to Tenure of 
on. e civil power, that is, the tenure, by which he holds $ power to 
nt, bis power, or ſo much of it, as the conſtitution gives 


im, ought to be carefully e from the power fem the 
Rl he oa ite 


ext 

no WY Other things are held or. poſſeſſed, by y i forts of ** ” 
ti raure, that is, there are three forts of claim, which the 
be ner may have to them. A man may have full pro- 


erty in corporeal things, or he may have a claim of 


pul- ufrut in them, or they may be his by a temporary 
only enure. Of theſe three forts of tenure, that of full pro- 
tac perty is the higheſt i in degree, and may therefore be 
mn it aled the ſupreme tenure, The other two, an uſufru- — 


tuary or a temporary tenure, are of an inferiour ſort. 
n corporeal things, the claim of the owner, or the te- 
ure, by which he holds them, is planely different from 
none things themſelves: it is impoſſible to confound the 
dente rd, which a man claims as his on with * right, 
Gut ib. $ XI, | * 

| by 
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by which he. claims, or the tenure, dy 1 
it. The ſame field may at different tit 
man in full property, to another by uſtifruct, and to 
third for à term of years. But it is plane, that the felt 
and the tenure, by which it is held, ate diftin& fron 
one another: Hnice the field is ſtill che fame, whilſt th 
claim to it has undergone thefe ſeveral changes. The 
ſame obſervation is applicable likewiſe to incorpored 
things, in v which number civil power is to be reckon. 
ed. And the caution, which our author here recom- 
mends, is, that we are not to judge of the power ofa 
king from the tenure, by which he holds it, or by th 
nature of his claim to it. He may have the ſupreme 


dlaim to it, or may hold it in full property, and yet the 


power ſo holden may be leſs than ſovereign: or he my 
Fbaoold it by uſufruct, or for a time only; and yet, though 
tie claim is . the inferiour kind, Ke Larne my be 
ſupreme. 
e Jt. ellen undead: whale any one can ham 
full property in civil power, whether a kingdom can be 
patrimonial, or whether the right to govern a civil 6 
ciety can poſſibly be alienable, at the diſcretion' of the 
poſſeſſor, as his right to any other eſtate, or to any other 
part of his patrimony is. Certainly, when the peopt 
have veſted civil power in any particular man, or body 
of men, this grant of theirs does not imply, that ſuc 
power is alienable; that the man or the body of men,in 
whom it is ſo veſted, have a right, either to exerciſe 
themſelves, or to alienate it to any one elſe, at their om 
diſcretion. Since a power to govern does not imply 
a power to chuſe and appoint a governour; a king 
may be inveſted even nne e 
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ng full property in that power, 


O. IV. 


it 


Nat verning, without having fi 

ne n 5 right to alienate ity beegule tranſ- 
o 4 ſerring this power from himſelf mann 
cl! effect chuſing and appointing a govemour- #5 
om But this is not the poist in queſtion, eee 
de here ſuppoſes, that whoever is poſſeſſad of civil power, 
E ouſt neceſſarily have a right to alienate that power. 
on. WY tween the power itſelf and the claim to ſuch power, ſuf- 
ö. ficiently- ſhews. it to have been his opinion, that a king 
of 1 may be poſſeſſed even of abſolute; pawer without having 
tie full property in it. It is granted therefore, that there is 


me nothing in the nature of civil or even of ſovereign power, 
power is veſted, a right to alienate it. If nothing more: - 
is done, than merely to lodge that power in his hands, 
be he will have no patrimonial right to it; for the reaſon 
already mentioned: a right to govern by no means in- 
ar cludes or ſuppoſes a right to appoint another governour. 
1 be But though a grant of civil power, from the people to 
| (0- WW their king, does not imply, that he ſhall: have a right 
the to alienate ſuch power to whom be pleaſes, and conſe- | 
ther BW quently though there ia, in the original-ſettlement of a 
opic Bi conſtitution, no. occaſion for the people  expreſily. to 
xody i fpulate, that the ſovereign power ſhall. not be aliena- 
ſuch BW ble by him or them, to whom they: entruſt it; yet it 
n, u may ſtill be a queſtion, whether it is impoſſible for te 
iſe people to make it ſo; whether it is inconſiſtent with 
on the nature of the thing for the people, when they 
"ply I veſt the civil power in the hands of à king, or of 4 
king Bi body of nobility, or even of their own. repreſentatives, 
E , IEEE 
e 


2 (objection, agdinſt —— a his 
nary right in civil power, which'< Grotius 'mentions, 
does not ſeem to be deciſive againſt his opinion, thut 
ſuch a right is poſſible. Free men, ſuch as the mem - 
bers of a eivil ſociety"muſt be, are not, it is ſaid; matter 
of commeree, they cannot be bought and fold, or alle 
nated and acquired, as ſlaves are. This is 

true. When the civil government is eranafeated' how 
the preſent poſſeſſor to ſome one elſe; he, who acquire 
the power ſo transferred, cannot acquire the ſame 
power, which the purchaſer of a ſlave acquires over the 


perſon of the ſlave. But this is no reaſon, why he may | 


not ſucceed by an act of his predeceſſor into the fame 
power, which his predeceſſor had. It ĩs not poſſible, that 

by ſuch act he ſhould: ſucceed into more: and if he 
does not, the ſubjects will be juſt as much free men, 
under the new governour, as they were under the old 
one. To ſuppoſe, that, if a king has a right to appoint 
his ſucceſſor, or to alienate his kingdom, he muſt ne- 


ceſſarily have a right to change the conſtitution, to give 


ſuch ſucceſſor a greater power, than he had himſelf, or 


perhaps a power even of joyning it as a province to 


dominions of his own, is ſuppoſing what is by no 
means contained in the notion of a patrimonial king 
dom, and what Grotius particularly deſigned to guard 
againſt in this caution; where he has taken care to ob- 
ſerve, that plenitude of property is ſo far from im- 
plying plenitude of power, that, if we were to enquire 
into facts, we ſhould find, the inferiour ſorts of 
civil power as marquiſates or dukedoms to be more 
frequently alienable than ſovereign power. 
. ©. HI. FAI. 


We 
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under ſuch a conſtitution of government, as will make 


us wonder at the notion of any kingdoms being patri- 
monial, if we have never looked. beyond what paſſes 


amongſt ourſelves. But whoever has looked abroad, and 
has conſidered with the leaſt degree of attention what has 
paſſed in other kingdoms even in europe will find, that, in 
the common opinion of mankind, kingdoms may be alie- 
nable, in like manner as other inheritances are. It can ſcarce 
admit of any queſtion, whether they are ſo in them- 
| ſelves. *Mr. Locks reaſoning upon this head ſeems to be 
deciſive, The legiſlative cannot transfer the power of 
making laws to any other hands. For it being à dele- 
gated power from the people, they, who have it, can- 
not paſs it over to others. The people alone can ap- 
point the form of the commonwealth, which is by con- 
ſtituting a legiſlative, and appointing in whoſe hands 
that ſhall be, and when the people have ſaid, we will 
ſubmit to rules and be governed by laws made by 
ſuch men, and in ſuch forms, no body elſe can fay, 
other men ſhall make laws for them; nor can the 
people be bound by any laws, but ſuch as are enacted 
by thoſe whom they have choſen and authoriſed to 
make laws for them. The power of the legiſlative, 
being derived from the people by a poſitive volun- 
tary grant and inſtitution, can be no other, than what 
that poſitive grant conveyed, which being only to make 
laws, and not to make legiſlators, the legiſlative can 
have no power to transfer their rags om; th of t | 
laws, and place it in other hands. 
But then, though a king with legiſlative doc can- 
not in virtue of ſuch legiſlative Ar alienate his 
1 Locks works V. II. p 215. | N 
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n n eee e eee e e 
in dach Poser yet dere in hi a kater queſtion 


could not Made center a right: upon the perſon d 
perſons; to whom they delegated ſuch power, of mak 
ing it over to others? whether, as they' gave the'leil. 
lative power, they could not likewiſe' give a'right d 


transferring that power? If they could, then king I 


doms, though they are not patrimonial in theinſelrez 


may be made ſo by the conſent of the people, not on 


by a concurrence at the time of transferring the ſove 
reign power from the preſent poſſeſſor to his ſucceſſor, 
but by a prior grant at the time of delegating ti 
ſovereign _ to ſuch _ poſſeſior, or at 11 
other time. 

„ are 3 many lndonwalencel which 
would probably attend ſuch an eſtabliſtiment as tis 


but none of them ſhew it to be impoſſible. The danger, 


which a nation is in, of being made a province; is ont 
of theſe inconveniences, and has been mentioned al: 
ready. And upon that occaſion we obſerved, that ple 
nitude of property in civil power would not give a ling 
or any other governing body a right to do this: be- 
cauſe, though they may have a right given them w 
alienate the power, which they have, it is no conſe 


quence, that they have a right to transfer a power 
which they have not. The ſucceſſor-can have no right 
to any thing, which his predeceſſor had no right to: 
ſo that, if the nation was no province under the pre- 
deceſſor, it cannot of right become one by the transſer 
of civil power to his ſucceſſor. Another inconvenience, 

A- 
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-nding ſuch an eſtabliſhment as this, is the poſſibility, 
9 coming into improper bands, of is 

ing 1 rH to ſuch perſons, as are, neither agrecable 
the people, nor fit for, the, office. This inconvenience, 
devel. great; it ſeems, tO. be, though it may ſbew. 
at no nation would be likely to agree. to; ſuch, an 
abliſhment.; if they were in ſo good a ſituation, as ta, 
able to. procure a better 3. yet will never prove ſuch 
eſtabliſhmenx to, be impoſſible, in the nature of the 
ing. An, inconvenience. of the like fort may be ap- 
ended, where the conſtitution has made even a 
ited, and much more, where it has made an abſo- 
e monarchy. hereditary. In the courſe. of, ſuccefſion, 
> civil power may come into the hands of a perſona: © 
jo is neither agreeable to the people, nor fit for the; 
ice, And yet the apprehenſion of ſuch inconvenience, 
juld be looked upon, as a, 2 weak argument to 
ve, that all laws, which have entailed civil power 
on ſuch a particular perſon, and the heirs of his or 
her body, are inconſiſtent with the nature of civil, 


W. 


. _ 


CP: ST >. oy EO IOW, 


5 


nf 


K K, and conſequently that ſuch laws, however they 

* made in fact, are in right no laws at all. 

ole It ſeerns to be true in general, that, whas the calls | 
ing e body of. the peaple do by another, whom they have 
be vinted to act for them, is as much their own act, as- 
rey did it themſelyes in a full aſſembly. In a king 


made hereditary, by law, whether the king is limi - 
lor abſolute, if there is a vacancy of the throne, either 
abdication or otherwiſe, the choice of a ſueceſſor, 
the future ſettlement of the conſtitution would un- 


— bredly- be binding upon the whole ſociety, if ſuch | 
i ice and ſettlement; were made by. perſons- entruſted: 
ene, Uat Pures by 3 though this choice and 


this 


| this appointment were not made in e e 
whole collective body. We ſee therefore, that the p 


ple may depute perſons to chuſe governours for then 
whether ſuch governours have only a ſhare in the legi 


| preſent poſſeſſion, So that, though a king or a legils 


... ſuch ſucceſſors; yet there does not appear to be ay 
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though no kingdom, however abſolute the power d 
the monarch may be, is in its own nature patrimonial; 
their immediate concurrence to make a transfer of the 
any other perſon, whom they ſhall expreſsly approve 
transfer that power to ſuch perſon, as he ſhall approt 
of: and ſuch a former act of conſent will make In 


choice in effect their own. 


to be repeated here; he obſerves, that this tenureof cil 
power, which we have called plenitude of property i 


is TITürks OF ud 


lative power, as in limited monarchies, or have the wii 
of it, as in abſolute ones. And if it is not impoſlible h 
the nature of the thing, that is, if it is not inconſiſte 
with the nature of civil ſociety, for the People to dels 
gate their right of chuſing legiſlators ; it can ſcatce x 
thought impoſſible in the nature of the thing for th 
people to delegate ſuch a power to the legiſlative i 


tive body, merely as ſuch, can have no right of appdi 
ing their ſucceſſors, or of transferring their power h 


reaſon, why the collective body of the people may nd 


if they think proper, delegate or convey this right u 
their king or legiſlative body. And conſequenth, 


yet a kingdom may be made patrimonial by the cx 
ſent of the people: it is poſſible for them, not only bf 
power of governing them from the preſent poſſeſſor u 


the time; but it is poſſible for them, by ſome former a 
of conſent, to have given the preſent poſſeſſor a righti 


Our authors caution en this matter, may be prope 
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* b and which is the apc be igheſt 


ſovereign or abſolute civil power. 


jonal laws of a civil ſociety have ſettled the ſucceſſion 


> the crown, and have determined beforehand to 
hom it ſhall deſcend upon every demiſe; the preſent 


ure of uſufruct; the uſe and profits of it are his to 
joy, but the thing itſelf is not his to diſpoſe of. In 


rery vacancy the people have a conſtitutional right to 
huſe the ſucceſſor z the preſent poſſeſſor holds by a 
um of uſe and profits. 
pear to be temporary: ſince the right continues only 
d no longer. Whereas iri the former inſtance of here- 
irs, as the laws have limited ; ſo that thoſe heirs, 
the aid of ſuch laws, claim in inteſtate ſucceſſion : 
id conſequently the thing ſo claimed ſeems to be his 


m to his heirs by the aid of the law, though he has 


vol. V 


no evidence, that he, who holds by iter epitude 

pf civil power, or that his power is ſovereign : for the 
Wcnure, by which the power is held, and the power itſelf - 
different things; ſo that a power, which is patri- 
norial, may as well be an inferiour fort of civil one 2 


On the other hand; civil power may be N 1 
Wbſolute, notwithſtanding it is held by a tenure, which 
inferiour to plenary property, by a claim of uſe and 
Profits, or by a temporary claim. Where the conſtitu- 


joſſeſſor, as our author ſays, holds his power by a a 
e manner; where: the crown is elective, and upon 
Perhaps in this latter inſtance the tenure may rather 


Ir a certain term, for the life of the preſent poſſeſſor, 


tary kingdoms the right continues to himſelf and ſuch - 


more than a temporary right; it is tranſmitted from 


en to tranſmit it by his own ac e he 


4 


þ 
m_— i 
i ; 
1 
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people, or in the nobles, or in all together. For s j6 


the temporary, or of the uſufructuary ſort. All thath 
eee, e eee eee 


held is not of the higheſt ſort. The right, by which 
thing is claimed, is different from the thing itſelf: * 


| longs to the king by a claim of uſe and profits on 
and not by a claim of full property, will have gone bi 
a very little way towards determining, whether the co 


that it is poſſible for civil power, though it is given 


is poſſible for the people, though they chuſe their kin 
only for life, to make his power abſolute, as long «lt 


power may be abſolute, when it continues for the If 


InsSTITUTES Of = 
an tenet che U net 
colaly, whether the tenure in —— 


claim to civit power is no evidence, that the power ij 


nature of the claim therefore does not determine tel 
nature of the power, which is claimed: and he, why 
ſhould know, that the civil power in any country bs 


ſticutional power of ſuch king is abſolute or limit 
whether the ſovereign power is veſted in him, or in 


trimonial civil power may be of the inferiour ſort; 
uſufructuary civil power may be ſovereign. 

If we look upon the power of an ddective king wh 
temporary; this might ſerve as an inſtance to ſhewh 


ly for a time, to be abſolute as long as it laſts : ſince! 


lives; Grotius here makes uſe of the mſtance of thei 
man dictators power, in the beginning of that cm 
monwealth, before the horatian law had made it a 
tal to create any magiſtrate, that ſhould not be ſubjd 
to appeal. Nor can it be maintained, u oppblict 
this inſtance, that the dictators power, before this l 
was made, could not be abſolute, merely becauſ 
was only temporary: ſince the nature of a thing d 
not depend upon the time of its continuance. If d 
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of a man and of his heirs z it may likewiſe be abſolute, _\ - if 
| when it continues only for ſix months. The way to 
whether it is ſo or not, is to conſider the effects ; 2" 
of it. Now the effects of ſovereign power are ſuch, that 
no other civil power within the ſtate can make them void. 
And as the effects of the dictators power were of this 
duced theſe effects, eould not be leſs than ſupreme, not- nn 
withſtanding the claim to it was only temporary. If in- YN 
deed we conſider the majeſty or dignity of the perſon. 
who is inveſted with ſuch temporary power, inſtead of 
conſidering the power itſelf ; it muſt be confeſſed; that 
a temporaty magiſtrate has leſs of that majeſty and 


eats 

eh dignity, than one, who is perpetual : not becauſe his 
oi power is leſs in itſelf ; but becauſe the people cannot 

s 1 readily bring themſelves to pay as much reſpect and 

t; (ING reverence to one, who, though he is now their ſuperiour, 


wil ſoon be reduced to a level with themſelves, as they 
wilingly 1 cee ES 
long as he lives. = 
oF XXV. *Grotiv kits rhentioned «third canton; Promiſe of - ; 
wich is to be obſerved in forming a judgment pon ng a ; 
the Gil confiication of government in any nuton, and tin b 
of the power, which the people have lodged in the Power. 
hands of their king. The caution is, that the power of 
the king may be ſovereign, ſo as not to be conſtitutio- 
Wl cally ſubject to the control of the people, notwithſtand- 
fab ing he bound himſelf to the people by ſome promiſe or 
jon ny oath, when he accepted the crown, not merely to ob- 
ſerve the law of nature or the law of God, which he 


cauſe Wi would have been obliged to obſerve, without fuch en- 
ng d gxgement, but to obſerve n ant | 
1 ou m govern 


K 2 under 


1 under. ſome u Tel 1 


this caution to be well grounded, if we conſider it bot 
where the promiſe or oath is required of him by the 
immediate act of the people, or by ſome fundaments 
law of the ſociety, as a neceſſary condition of his 1. 
inveſted; and likewiſe where ſuch promiſe or oath i 


mere grace and bounty, -- 


future government; or, where there are no ſuch laws, 


I do not ſee, how ſuch a promiſe or oath can be con- 


by 
4. 


gs 1 
. 


not have been- binding upog him... _ 3 8 | 
We ſhall the better underſtand eee. we e can alloy 


ceiving the civil power, with which he is about to be 


wholly voluntary in him, and is matter ** his ow 


ls the former caſe; if 750 „ — require 
him to promiſe or ſwear to obſerve certain rules in his 


if the people, when they make over-the civil power 
to him, impoſe this promiſe or oath upon him, and 
will not lodge it in his hands upon any other terms; 


ſiſtent with the notion of his civil powers being in al 
reſpects ſuperiour to that of the people. A promiſe ot 


me 
dath of this ſort is planely a ſtipulation between him Wi cif 
and them, and is the method, which they make uſe of, s 


to. aſcertain their own conſtitutional rights, as well c N pot 
to bind him not to exerciſe any power, which ſhall vo- Wh of 


late thoſe rights. But if they have a conſtitutional au · ¶ qu: 
| thoxrity to require, that he ſhall promiſe, or ſwear to ob- ¶ not 


ſerve certain rules in his future government; it ſeems lf but 


_ abſurd to ſuppoſe, that they have no conſtitutional au- 
thority to enforce the obſervance of thoſe rules and to 


ſuch an authority, as this, in the people, is conſiſtent with 


miſ 
aut 
{ce to his performance of ſuch promiſe or oath. And how ll par 
tery 
will 


full or abſolute ſovereignty in him, is more than can un- 
derſtand. If indeed any one chuſes rather to ſay, that, Wl tain 
; where elf 


eee the people have, though not a 
conſtitutional,” yer 2 natural right to reſiſt him in the 
iſe of any power, which is contrary to his promiſe 


Lor oath; it will ſcarce be worth the while to enter into 


a diſpute upon this point: ſince the king and the peo- 
ple will in effect be in the ſame ſituation, if the people 
have a right to reſiſt the exerciſe of ſuch power, whether 
this right is to be called conſtitutional or natural, whe- 
ther it ariſes from a ſuperiority of conſtitutional power 
on their part, or from a breach of the conſtitution on his. 

It is only to ſuch a promiſe or oath, as is matter of 


mere bounty, that a nice diſtinction made by our au- 


thor can poſſibly be applyed : this diſtinction, if it was 
ever ſo juſt, is by no means applicable to conſtitutional 
oahs or promiſes. Let us however examine the diſtin-. 
ction itſelf, and perhaps we ſhall find, that it has no 
foundation. An oath or promiſe, ſays Grotius, which 
is taken by a king, when he comes to the government, 
may either be ſuch an one, as reſtrains him in the exer- 
ciſe of his civil power in ſome inſtances, or ſuch an one, 
8 gives up the power itſelf in the like inſtances. Sup- 

poſe him to promiſe, that he will confine certain offices 

of profit or truſt to perſons of ſuch a rank, or of ſuch - 
qualifications, as the promiſe ſpecifies z or that he will. 
not raiſe any taxes, or impoſe any new tolls or euſtoms, 
but ſuch as have been uſed to be paid. By a pro- 
miſe of this ſort he reſtrains himſelf, according to our 

authors opinion, in the exerciſe of his power, but does not 
part with the power itſelf. Whatever therefore he does af- 
terwards, which is contrary to ſuch a promiſe -as this, 


will be wrong. But then, ſays our author, as he has re- 


taned the power of acting, though he has limited him- 
ifa as to the exerciſe of it, what is ſo done will not be 
| K 3 un 
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of its acts can be made void by any other power withs 


aeg the validity: ofhis 25 ab all; N 
it imply or create in the ſociety any power ſuperiour ti 
his own. But ſuppoſe, as our author goes on, that his 


promiſe or oath is conceived in ſuch terms, as to con 


tain not merely the rules, by which he engages to a& in 


certain inſtances, but a renunciation likewiſe” of the 


power of aRting otherwiſe,” than the promiſe or ou 
expreſſes : whatever is done contrary to'a promile or 


oath of this ſort will indeed be void. But then Grotiu M 


reminds us, that civil power is ſovereign, when none 


in the ſociety, and that in the inſtance before us the 


acts of a king, which are contrary to ſuch promiſe ot 
oath, are not made void by any other power within 


the ſociety, but are void in themſelves, upon account 


of a defect of power in him, who does them. His con- 


cluſion therefore is, that the invalidity of "theſe acts i 


no evidence, that there is any power within the ſtate] 
ſuperiour to his own, and conſequently is no en. 


dence, that his power is not ſovereign. But there 
does not ſeem to be any foundation for diſtinguiſhing 
here between a promiſe or oath, which limits the king 
in the exerciſe of his power, and a promiſe or oath, by 
which he renounces the power itſelf, Every promiſe, if 


it has any effect at all, muſt be a renunciation of power, 


as far as it extends. A promiſe in its own nature affect 
the liberty of the promiſer, by obliging him to act in a 
particular manner: and it is impoſſible to conceive, 
how he ſhould have obliged himſelf to act in a particu- 
tar ee; Without having given _ Tris a e of 


Power 
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we o aſting in any ather manner. All promiſes. 


art of the king, are renunciations of his power to go- 
ver by any other rules, than thoſe, which he has pro- 
miſed or ſworn to obſerve, The conſequence of which 
is, that all ſuch acts, as are contrary to theſe rules, "my 
be vaid. | 

This Grotius allows to be a diminution of his power 
Was to the extent of it; though he thinks it {till con- 
tinues the ſame as to its degree. To clear up his mean- 
ing in this ſecond diſtinction we will ſuppoſe the two 
Wfollowing caſes of a promiſe or oath. Firſt; the future 
king may merely renounce his right to do certain acts, 


Joa renounce his right to do thoſe acts, but may give 


by agreeing, that .they ſhall neyer be done, without 
their conſent, ſignifyed either by themſelves or their re- 
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in either of theſe inſtances will be invalid. In the firſt 


his promiſe, become invalid by a defect of power in 


In the ſecond inſtance his power eannot well be thought 
lovereign, becauſe he veſts that power in the people, 
which he renounces for himſelf, and by that means 
eſtabliſhes a power within the ſociety, by which his own 
acts may be made void. When our author allows, chat 
the promiſe or oath of a king, in the firſt of theſe caſes 
viminiſhes his power, as to its extent, but not as to its 


Therefore ar oaths, though they are voluntary on the 


which, by virtue of the civil authority veſted in him, he 
might otherwiſe have done. Or ſecondly ; he may not 


be people a right to control him, if ever he does them, 


preſentatives. Whatever he does contrary to his promiſe | 
of them it is, that Grotius ſuppoſes what he does to be | 
invalid without any diminution of his ſovereignty as 
to the degree of it; becauſe his acts, done contrary to 


himſelf, and not by the ſuperiour power of any one elſe. 


ugh 
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degree; he E webs! that where the king, befor | 
he enters upon his office, NN We at's bay wang 
"renounced the power of doing ſome acts, which he 
otherwiſe might have done, without veſting the pod 
ſo renounced in the hands of the people; his power i 
neceſſarily abridged as to the extent of it; becauſe ſome 
acts, which he does, will be void in conſequence of hi 
promiſe, though they would not have been void, if no 
ſuch promiſe had been made. But then in the mean time 
- his power is not diminiſhed as to the degree of it ; unle 
he tranfers to the people what he renounces for himlel, 
becauſe, unleſs he does this, there will be no 7 750 in 
the ſtate ſuperiour to his own. | 
Yet after all, this ſecond diſtinction is $0? ag weigh 
in the preſent queſtion. The whole civil power is ot 
ginally in the body of the ſociety, Suppoſe therefore 
that they either elect a king, and would. veſt the whole 
civil power in his hands; or ſuppoſe, that they have 
formerly made ſuch a delegation of civil power to theit 
king, and have eſtabliſhed it by law to his heirs after 
him; if any promiſe of ſuch king to the people, when 
he takes the government upon him, is conſidered a1 
renunciation of any part of the civil power, it muſt ns 
turally give or rather return ſuch power to the people, 
from whom it originally came. It is impoſſible for the 
civil Power not to exiſt ſomewhere in all its parts: if 
he has it not, the people muſt have it. Certainly 
therefore, if the conſtitution of - government in any 
country was at its firſt eſtabliſhment deſigned to be ab- 
ſolutely monarchical ; ſuch a promiſe prevents it fron 
being ſo : and if this form was once eſtabliſhed, ſuch 
a promiſe from any ſubſequent monarch muſt change 
the conſtitution, and reſtore to the pepple ſo much ci 


the civil power, as is contained in the promiſe. U 
| | XVI. 


| 
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XVI. After what has been ſaid already, we need not Mixed 

enlarge upon the fourth caution, which * Grotius pro- tion i 

poſes. to be obſerved 1 in judging of a civil conſtitution: 

the caution is, that though ſovereign power BS. 

in its own nature to be ſimple or indiviſible, as being 

the act of the common underſtanding directing what is 

to be done, yet it is not neceſſary, that this ſhould be the 

derſtanding of any one man as in monarchies, or of 

any ſingle body of ſelect men, as in ariſtocracies, or of 

the repreſentative body of the people, as in democracies : 


elf; Wit may be the joynt underſtanding of a mixed body 
in {compoſed of any two or all of theſe. . So that all civil 


conſtitutions are not neceſſarily one of the three ſimple 


git orts: and in moſt nations we ſhould find it very diffi- 
on. Wiicult, in ſome nations we ſhould find it impoſſible, to 


reduce the conſtitution - to one or other of theſe ſorts, 

and ſhould form a wrong judgment about chan, 3 

ve imagined them capable of being ſo reduced. 

XVII. To theſe cautions we may add a fifth, which Civil con- 

„ that when, in reading the hiſtory. of a nation, we ugg mag 

ave diſcoyered what its civil conſtitution was in any altered. 

ormer period of time, we muſt not from thence con- 

ude it to be the ſame at preſent : becauſe civil conſti - 2 

Futions like all other things are ſubject to alterations. 178 
he means, by which alterations may be produced it in 


hem, ſhall be enquired | into ITT 
"did, > So ERR 


lave 
heir 
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1 Rights of - mankind bow Aid in col rig | 

II. Right of private defence bow reſtrained in a ftatti 

4  *  ebvil ſociety. III. Origin and nature of civil juriſdittin i 
4 | TV. How civil juri ſdiction ceaſes. V. Right of defenc 

Fo © where civil juriſdiflion ceaſes in fact. VI. Righti 

defence, where civil juriſdiction ceaſes of vight 

VII. Right of reparation how ſubjefied to civil unt 

diction. VIII. G Juriſdiftion in reſpect of repark 

tion cannot ceaſe in fat?. IX. Right of puniſhing bon 

. reſtrained by civil juriſdifion. X. Difference betum 

juriſdiction in matters of damage and of puniſhment 

XI. Right to puniſh how veſted in the civil magiſtratt 

VII. Hor far civil juriſdiftion may ceaſe in reſpeti 

the right to puniſh. XIII. Natural principles appli 

Die to ſocial puniſhment. XIV. Actions not punifhall 


| & individuals may be puniſhable by magiſtrates. 


© Rights of | ; HE rights of mankind, when we conſider then 
mankind _ as members of a civil ſociety, are different i 
xn of many inſtances from what they were in a ſtate of natu 
in civii This difference ariſes either from civil union, or from. 
ſociety. vil laws. Some of the rights of mankind, when they at 


united into a civil ſociety, are made different from wii 


they were in a ſtate of nature by the immediate open in 
tion of that compact, which forms or unites them in Il. 


ſuch a ſociety. Whilſt ſome of them undergo noil 
mediate alteration by this compact, but only are ful 
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it in general to the authority of civil avs 

] re en they undergo after- - 

s, are produced immediately by theſe Jaws, and 
Wy remotely by civil union, After 6 number of indi- 

duals have agreed to joyn together inte one bodys tor . 

e purpoſe of ſecuring one another, hy their common. 

ee, againſt injuries, chey are not ſo free to act for 
mſelves for this purpoſe, at their on diſcretion and 

y their own private force, as they were befgre theyß 
le this agreement. But ſinee many of the rights of 
d und Wass en of dos 

IIB eee inwhatever inſtances. 

ir liberty of acting for themſelves is reſtrained by 
1 an agreement, their rights by this act of civil 
— become different from what they were in the 
berty of nature. But mankind form themſelues into 
vil ſocieties, not only for the purpoſe of ſecuring 
emſelves againſt injuries, but for the farther purpoſe 


Y f advancing a general good, The compact therefore, 
ze ech form or unites them into ſuch a ſociety, binds 
" | em to act for the general good by following ſuch 


5, as the common underſtanding of the ſociety ſhall 
wa this obligation their liberty of acting is liable to be 
ent ViBftrained by theſe rules, that is, by the civil laws of 
nature ſociety, in many inſtances, where the mere act of 
dome vil union had laid it under no particular reſtraint. All 
hey uch reſtraints upon their liberty, as ariſe from this 
m male, are ſo many changes produced in their rights by 


dope immediate operation of civil laws. | Right of 
em nt * Civil union lays the foundation of all the altera - prac 
nos, that are made in the rights of individuals, after how re- 
are ſul y ſtrained in 
g dee B. I. C. II. III. a tate of 
eat 9 995 > they civil ſo- 
ciety. 


* » 
2 . 


means, both to obtain reparation. for the damage 


granted, that there is ſuch a reſtraint, N to explan 
the cauſe of it. 


of that ſociety: But the rights, that are actually altere 
chiefly ſuch, as ariſe from an injury, either before « 


danger of ſuffering an injury, have a right, before iti 


are made in each of theſe rights by civil union: and 


af the common force under the conduct of the comma 


the manner, in which this reſtraint upon the right 
of private defence is produced; becauſe moſt of the 


if it could be ſhewn, that individuals explicity renount 


zem to ſuch future reſtraints as hall wiſe from the * | 


by eivil union only, without the aid of civil laws, ar 


after it is committed. We have already ſeen at lam 
what theſe rights are: fo that it will be ſufficient her 
only juſt to mention them. Individuals, in a ſtate df 
natural liberty, when they find themſelves to be i 


committed, to defend themſelves againſt it at their om 
diſcretion and by their own force. They have likewik, 
after an injury is committed, a right to uſe the fant 


which they have ſuſtained by it, and likewiſe to inflif 
puniſhment upon the authors of it. Some alteration 
we are now to enquire what thoſe alterations are. 
Individuals are reſtrained by the act of civil union 
from defending themſelves againſt an injury by ther 
own private force and at their own diſcretion, and ar 
obliged to apply to the ſociety, or to the civil mag 
ſtrate acting for the ſociety, to defend them by the ul rel 


underſtanding. It is the more neceſſary to enquire into 
writers upon natural law ſeem rather to take it fo 


This enquiry might be ſoon brought to a concluſion 


d See B. I. C, XVI. XVII. XVIII. 


c. v. 7 | NATURAL: LAW. 


" the endl magiſtrate, by the ſocial compact, that is, 


Ja wich their joynt force for the preſervation. and ſup- 
ort of their rights: and all of them bind themſelves 
iewiſe to advance and ſecure the general good by fol- 
Wovwing ſuch rules, as the common underſtanding ſhall 
Peeſcribe to them for this purpoſe. Theſe two. parts. 
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ion of their right of private defence, nor any transfer 
We ir from themſelves to the civil magiſtrate, explicitly 
ontained in either part of it. | 

After the civil laws of any nation have competes 
he ſeveral members of it not to defend themſelves by 
Wicir own private force, but to apply to the civil ma- 
ſtrate for this purpoſe 3 their right of private defence 
l then undoubtedly be reſtrained. For one part of 
e ſocial compact ſubjects mankind in a ſtate of civil 
ciety to the authority of civil laws, by binding them 
o follow ſuch rules, as the common underſtanding {ball 
reſcribe for the advancement and ſecurity of the gens- 
al good. But this does not come up to the point in 
ueſtion, nor to the common opinion about it. We are 


= 5 
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reſtrained by laws, which become binding in conſe- 


is not reſtrained by the mere act of civil union with- 
t the aid of ſuch laws. And the common opinion a- 
ut this point is, that mankind, conſidered merely as 
embers of civil ſociety, have no ſuch right of private 
fence 3 whether any expreſs laws have been made to 
ſtrain it, or not. 


The 


ir right of defence, and/tranafer. in from themſelves 


| by the compact, which unites them into a civil ſociety. 
| By this compaR all the individuals bind themſelves to 


ake up the whole of the ſocial compact: and, what- 
ver may be implyed, there is certainly no renuncia- 


ot enquiring, whether the right of private defence may 


ence of civil union; the point in queſtion is, whether 
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„ Aeris or. if 
+" The other part of the toeiat compact places each inf 
=, dividual under the protection of the whole body, wil 
| binding: them all to att with their joynt force for til 
defence. But if we look no farther than his right vi 
protection, it will be no direct conſequence, that h 
acquiring this right his own right of private deſem 
is loft or reſtrained. For there is no direct inconſiſta 
ey between his having a fight to prevent or to repel a 
mjury by his own force, if he thinks it fafe and prud 

do act alone, and his having a right to be afliſted h 

others, if he finds hitnfelf too weak n 

repel it without their aſſiſtance. 

We have* elſewhere: had occaſion to rmention 260 

cond ſocial compact, by which, after a Evil ſociety 

formed, ſome particular civil conſtitution or form of 6 

vil government is introduced and eſtabliſhed. It will] 

* H&tdlefs to ſtop here, afhd enquire, whether this is 

perly a compact or a civil law. We ſhall have an oppom 

nity of examining into this matter hereafter: and thou 

if it ſhould then appear to be a law, any reſtraint, yo 

may lay upon the right of private defence, would 1 

be a reſtraint ariſing from civil law, than from ci 

mon, yet as we have hitherto called it a compact, we 

fill ſuppoſe it to be properly a compact, and will 

it ſo in the preſent queſtion. By this ſecond compi 

Which we here conſider as a joynt agreement of the 

veral members of the fociety, amongſt other effeth 

which it produces, civil magiſtrates are appointed f 

3 the purpoſes of doing juſtice to all, who are under! 

— protetionof ſuch ſociety. * It may therefore be imagi 
= ed, that their agreement to appoint civil magiſtrates, 
che purpoſe of defending them, implys their conſent! 


des B. II. C. IV.; rot. L. I. C. III. f. I. 
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to ſuch 2 8 But not 7e infift Proves bin 
has been mentioned already, that their acquiſition of a a 
right to be defended by others, whether by rhe colle- 
ative body of the fociery or by the magiſtrate, does not 
directly imply the loſs of their right to defend thetn- - 
ſelves ; we may obſerve, that a civil magiſtrate, or an 
executive body acting under the checks of the law, is 
nothing elſe but a part of the ſociety, which is appoint- 
ed to act for the whole of it. The right therefore, which 
this ſecond compact conveys to the magiſtrate, though | 
it may be leſs, cannot poſſibly he greater, than what the 
firſt compact had given to the collective body of the 
ſociety : ſo that unleſs we can ſhew, that the firſt com- 
pact gives the collective body ſuch a right or ſuch a 
power, as is inconſiſtent with a right of private defence 
in the individuals ; the ſecond compact can convey 
no ſuch right or power to the civil magiſtrate. = 

There is a plane reaſon, why the ſociety will inter- 
poſe and hinder a man from making uſe of his own. 
force upon any occaſion and in any manner, that he 
pleaſes, againſt thoſe, who are under its protection. 
The ſociety by receiving them under its protection, 
obliges itſelf to take care, that they ſhall ſuffer no 
cauſeleſs harm. And this obligation requires, that it 
ſhould not allow him, or any one elſe, to act againſt 
them ar diſcretion, even for his own defence: becauſe 
he might poſſibly do them an injury under the notion 
of defending himſelf from ſuffering one. He might 
pretend, that they deſigned, or were preparing, to in- 
jure him; when there was no ground for ſach a pre- 
tence : or even if they did defign to injure him, yet he 
might be unjuſt, both in-his demands of ſecurity, and 


* 
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* 
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in the manner of enforcing thoſe demands. But this te. 
ſtraint, upon his right of private defence, is a reſtran iſ 
rather in fact than of right: though the ſociery is 0b. 
= hged to ſecure them, who are under its proteCtion, 
=_ againſt all cauſeleſs harm; yet he in the mean time, i 
be is no party to this obligation, will have a right y 
B defend himſelf at his own diſcretion and by his ow 
od force. Such a body of men will be ſtronger than he ; 
* aand will therefore be ahle to hinder him from uſing 
3 his right: but this is no evidence, that his right dos 
ndt ſubſiſt: becauſe it is no evidence, that he is ob 
liged to ſubmit to be fo hindered, if he was ſtrong e. 
nough to help it, and thought himſelf to be doing 
nothing, but what the law of nature will Juſtify. Sud 

a a reftraint as this upon his right is no other, than uhr 
he might have met with in the liberty of nature; if the 
individuals, that he had to deal with, happened to be 
ſtronger than himſelf : they might have ſtopped hin 
from uſing his right of private defence, till they were 
fatisfyed, that his defence was lawful : but in the men 
time he would not have been obliged to ſubmit to thei 
determination upon this head, but would have been 
liberty to determine upon it for himſelf. And as he had 

a igt in a ſtate of equality to judge for himſelf, whether 
the occaſion of defending himſelf, and the means, that 
he made uſe of for this purpoſe, were juſtifiable, or not 
and to act accordingly; notwithſtanding the individual 
that he happened to have to deal with, 1 might be ſtron. 
ger than he, and might force him to ſubmit to thei 
judgment; ſo likewiſe in a ſtate of civil ſociety, 
though ſuch ſociety may in fact ſtop him from defend 
ing himſelf, at his own diſcretion and by his own force, 
againſt any perſons, who are under its protection; J 
| | ws i 
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it - (9.8 Wot. 
wm we conſider i as doing h „only in conſequence 
ire ics obligation to guard thoſe ' perſons againſt 8 
b. | can harm, without any conſent on his part, he 
on Vill till have 65. 18 2 ip. ora AMT as: to aft 
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"Wn | 
n of a civil ſociety to protect them againſt cauſcleſs 
ing harm, nor the right, which he has to protection, will 


ion of the ſociety, and his right are conſidered ſepa- 
ately. But if his right to protection is a right do be 


(+ 
. protected by the ſame ſociety, which is obliged to pro- 
ac ect them, and we conſider this right, or rather the con- 
chu itions, upon which he acquired it, and the oblig: 


the 
be f the matter, that the ſame act of ſocial union, which 
hin are him a right to protection, put his liberty of pri- 


ate defence into the hands of the public, or of the 


„will produce only a reſtraint in fact, and not a re- 
traint in right, upon his liberty of private defence, 
zut whatever act of his makes him a party in this 


ys his conſent, that as far as he is concerned, the 


nos 

dub ciety ſhould protect them; this act of his gives the 
tron Peiety ſuch a right, as reſtrains his liberty of Private 
their Nefence in reſpect of them. The act of civil union, 


ciety, r the act of putting himſelf under the protection of 
fend civil ſociety, is an ack of this ſort : it implys 
force, s conſent, that as far as he is concerned, the ſo- 
FL and ſhould guard all cthers, who are under its pro- 

on againſt ſuffering any cauſeleſs harm. And the 


of being injured by others, that neither the obligati- 


Wake away his liberty of private defence; if the obliga- 


f the ſociety togerher; we ſhall then find, in this view 


wil magiſtrate, who acts for the public. The obliga- 
ion of the ſociety towards them, if he is no party to 


vligation, either as ſuch act declares or as it im- 
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reaſon, why his act of civil union, or his act of 
himſelf under the protection of the ſociety, muſt be up 
derſtood to imply, that he conſents to theſe condition, 
is, becauſe the ſociety, being from the nature and de 
ſign of it obliged thus to guard all others, who are un 
der its pretection, could not conſiſtently with-this obi. 
gation take him under its protection, unleſs he con. 
2 n che Gra . to tle 
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„Upon abe ks ie is underſtond by th 
48 of civil union to part with his right of private d 
Fence; not merely becauſe this act places him under tle 
| Protection of a civil ſociety but becauſe it places hin 
under the protection of a civil ſociety, which ſtand Nor 
engaged to protect thoſe, who are about to do him tle 
injury, as well as to protect him, who apprehends him Wi 
ſelf to be likely to ſuffer it. This act implys, not oi iu 
that he is willing to acquire a right of being protect 
by the common force againſt any cauſeleſs harm, whid 
they might poſſibly do him, but likewiſe, that it 
conſents to their having a right of being protected Hit 
the fame force againſt any cauſeleſs harm, which beat. 
might poſſibly do them: it muſt be underſtood to ius 
ply ſuch conſent; becauſe without conſenting to thel 
right of protection, he could not ai * pro: 
tection for himſelf. | 
From hence it follows, firſt; ; tharthe juriſdiRion,vii 0 
a civil ſociety has over any individual in reſpect of ti 
right of private defence, ſuppoſes both the individual vl 
is in danger of being injured, and them likewiſe, whom ict 
about to injure him, to be under the protection of ound | 
and the ſame civil ſociety : becauſe it is his conſent ie 
their right of protection, which reſtrains his own rig ng. 
of private defence; and this conſent of his is given "Il +G 
| othervi 
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xtherwiſe chan by his acquiring a right of beingprotefted — 

yy the dame ſociety, which is obliged co protect chem 

Secondly; it follows from hence, that the juriſdiction 

of a civil ſociety over the liberty of private defence is 

z right to reſtrain one member, from acting againſt 

others by his own. force and at his own diſcretion, as 

far as ſuch a liberty of acting might expoſe them to 

Wany cauſeleſs harm. And conſequently the ſociety has 
tight, not only to judge, whether the occaſion of 

defence is juft, but likewiſe to take care, that nothing 

Wis done unjuſtly even upon a juſt occaſion; After he 

s made it appear to the ſociety, that he is in danger 

of ſuffering an injury; the juriſdiction of he ſociety 

wer his right of defence does not ſtop here : the 

might, if be was left 40 himſelf, demand ſuch ſecu- 

rey, as he has no right to, becauſe he might demand 

ſuch, as he had no occaſion for; or he might do them 

more harm in obtaining the ſecurity, to which he has 

a right, than he ought to do them; becauſe he might 

io them more harm, than is neceſſary to obtain it. He 

5 therefore not at liberty to make uſe of his own pti- 5 

ate force, or of any other force, which is managed at 

Jus own diſcretion, but is obliged to make uſe only of 

be common force, which is under the direction * 

e common underſtanding. 

III. Notwithſtanding mankind are now united i into Origin 

wil ſoeieties; yet the right of private defence ſtill ſub- f 

ts, where civil juriſdiction ceaſes. The reader will be civil jurif- 

etter able to underſtand both in what caſes civil juriſ- dition. 

lition ceaſes, in reſpect of the right of private defence, 

ud why in thoſe inſtances this right: ſhould ſubſiſt, after 

wi union; if we firſt enquire into the nate and 

Ingin of civil Juriſdiction, 
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gend from their perſonal circumſtances, if they can 


pute is in the power of the ſociety, and can be no othe 


in a right to determine controverſies between two q 


a civil ſociety may have this right, either upon accoun 
of ſome purely perſonal circumſtances of the parts 


_ diction over the thing. Thus if we conſider only t 
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By civil zontdicton we mean a right, which. a ci 
ſociety, acting either by its collective body or by in 
magiſtrates, has to determine any matter, that is in dif 
pute between two or more perſons, and to compel then 
by the publick force to ſubmit to its determination, i 
they do not ſubmit to it of their own accord. 
Juriſdiction is divided into two ſorts, a Juriſdifin 
over perſons, and a juriſdiction over things. Indeed i 
Juriſdiction: is ultimately over perſons :. for it conſif 


more perſons, and to compel the perſons concerned i 
ſuch controverſies to ſubmit to the detern. ination. Bu 


contending, or upon account of the thing; about whid 
they contend: and to diſtinguiſh theſe two caſes fron 
one another, the former is called a juriſdiction on 
the perſons, and the latter a juriſdiction over the thing 
Where the perſons concerned in a diſpute are ob 


adjuſt it amicably, to have recourſe to the public tori 
determination of it; the right of the ſociety, which 
reſponds to this obligation, is a juriſdiction over thei 
perſons. Where they are obliged thus to have recourt 
to the public, not merely becauſe their own perſon 
circumſtances oblige them, but becauſe the thing in dl 


wiſe claimed by either of them, than by the conled 
and under the direction of the ſociety; the right in ii 
ſociety, which correſponds to this obligation, is a ju 


immediate cauſe of juriſdiction, as it ariſes either fro 
the perſonal circumſtances of the parties contending 
fro 
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U 


1 * wg? it . ö » ; ; 
© os 1 + p 4 5 * e 4 4 8 8 bs „ 
NATURAL LAW. 


50 om the ſituation of che ching in diſpute; it may be 
a inguiſhed” into theſe two forts : but if we, conſider 
Ir ion, "as it binds the parties to ſubmit to 
1 deen sas of the ſociety, all reuter tere in this 
5 


iew of it, may be ſaid to be over perſons.” | 
The foundation of all civil juriſdiction over perſons 

is laid either immediately or remotely in ſuch a civil 
union, as places the perſons concerned on one fide, in 
any controverſy about matters of right, under the pro- 


00 ion of the ſame ſociety, that is to protect the per- 
<0 bas concerned on the other fide. We have ſeen al- 
Ba. .0y, that this is the origin of civil juriſdiftion in mar- 
ou ers of defence, and ſhall ſee preſently, - that it has the 
*. ſame origin in matters of reparation and of puniſh- 

i 


ment. Many rights of mankind indeed are not brought _ 


fron BW .nder the jquriſdiction of ſociety immediately by the act 
* of civil union, or merely upon account of the common 
ning protection, which the ſame ſociety owes to the perſons 
n controverſy. But the obligation of civil laws is de- 
75 rived from civil union: and thoſe laws, where the gene- 
for 


ral good requires it, may reſtrain ſuch of their rights, as 
were not reſtrained by the immediate act of civil union, 
and may by this means give the ſociety a juriſdiction 
in many inſtances, where the mere act of civil union had 
not given it any. Civil juriſdiction over the perſons of 
individuals muſt either immediately or remotely have 
$ foundation in civil union, or in ſome act, which is 
equivalent to it. For ſince all men are? naturally equal, 
nd are naturally at liberty to judge and to act at their 
mn diſcretion, no civil magiſtrate and no civil ſociety 
can have any right to judge and to act for them, or to 
reſtrain them from judging and acting for themſelves = 
See F IT, t See B. I. C. X. $IIL. 
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unleſs they have ſome way or other give 
the magiſtrate or the ſociety this right. And mus con- 
ſent appears no otherwiſe, than by their joyning them. 
ſelves to the ſociety, or however by their putting them- 


ſelves or their rights, by forme means or other, under | 


the protection of the ſociety. The juriſdiction, which 
civil ſociety has over things, as far as it affects any pet. 
ſon, who is not under the protection of that ſociety, may 
be thought an exception to this rule: but we ſhall ſe 
preſently, that this is rather a natural, than a civil jutiſ 
diction. It may be called a civil juriſdiction, as it be- 
longs to à civil ſociety, but it is in fact no other right, 


than what in ſome ſort individuals have in the liberty of I 


nature, and ariſes rather out of e than out dd 
civil union. 

When a number of individieals have united them- 
ſelves by conſent into one body, and have ſettled upon 
any tract of land; ſuch a collective body, by this act 
ſettling there or by this occupancy in the groſs, acquire 
a general property in the land, This general property 
of a civil ſociety is like the particular property of ind- 
viduals in a ſtate of independency. As the particuln 
property, which an individual has in a parcel of land, 
after he has ſeized upon it, is a right of ſuch indivi- 
dual to exclude all other individuals, whether they are 
few or many, from having any thing at all to do with 
this ſmall parcel of land; ſo the general property, 
which a civil ſociety, or a number of individuals united 
into one body and acting together, acquires by occu- 
pancy in the tract of land, where it ſettles, is a right 
of ſuch collective body to exclude the reſt of mankind, 
all other civil ſocieties, and all other individuals, who 


are not members of this body, from having any thing 


er B. . c. i. xn. XIV, 
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at all to do with this large parcel of land. This ex- 
lufive right of general property in a civil ſociety, as 


ſort, which the ſeveral members have in their ſeparate 
mares or eſtates, is called the juriſdiction of the ſociety 
over the land: and that whole tract of land, which is thus 
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ciety has ſuch an excluſive right of general property, is 


of this juriſdiction, as has already been ſhewn, is, that no 
be. alien is capable of having private property in any part 


= EF 


ht, of the territory, or rather that no member is capable 
of i of transferring ſuch private property to an alien, with- 


under the juriſdiction of the ſociety, or in which the ſo- 5 


called its territory. One immediate and neceſſary effect 


Ow 4 5 
1 7 
9 
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is diſtinguiſhed from the private right of the fame 


- of Whout the expreſs conſent of the ſociety. We have like- 
wiſe taken notice of an accidental effect of this juriſ- 
m: dition in reſpect of aliens, which is, that, fince no alien 
pon can have any right to come within the territories. of the 
q of bociety, if the ſociety chuſes to hinder him, it follows, 
ires chat no alien can take even moveable goods, which are 
en vithin the territory, though they are no part of it, if 
ndi- che ſociety has forbidden it. In general the juriſdiction 
ur of a ſociety over its own territory ſubjects all the rights, 
and, chat any perſon may be ſuppoſed to have to any thing, 
dive which is either a part of the territory or within it, to 
ar be regulated and governed by the ſociety: even the 
with nights of aliens are ſubjected by it to be thus regulated; 
erty, notwithſtanding ſuch aliens, as to their perſons, are 
nited neither members of the ſociety, nor have ever put them- 
cu: {ves under its protection. In the mean time this is no 
right more inconſiſtent with the natural liberty of ſuch aliens, 


than it is inconſiſtent with the liberty of an individual 
in a ſtate of nature, if he chuſes to So of 4 5 pare of 

'SeB.I. C. VI. VI. N Ii 
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any other individuals. private eſtate, to be bound to ac. 


| preſcribe, or if he chuſes to ł hunt upon the ſoil, or to 


"bids him to meddle with. For as the right of the indi- 


bother; and his particular property in the ſoil or the 
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cept it upon ſuch terms, as the owner of the eſtate ſhall i 


fiſh in the waters of another, to be bound not to hunt 
ſuch beaſts, or not to kill ſuch fiſh as the owner for: 


vidual, in one caſe, depends upon the will of the owner, With: 
ſo the right of the alien, in the other caſe, depends upon il; 
the will of the ſociety. The particular property, which ha 
the owner has in the land, makes it lawful for him co. 
keep it to himſelf and not to give any part of it to the MMW. 


water makes it lawful for him to hinder the other fron 
uſing them at all. No injury therefore is done to thi 
other, if the land is not given him, or if the uſe of the 
foil and the water is not allowed him upon his own 
terms, but upon ſuch terms only as the particular owne 
thinks proper, In like manner the general property, 
which the ſociety has in its territory, makes it layfil 
for ſuch ſociety to confine all private property to it 
own members, without granting an expreſs allowance 
10 any aliens to have any land, which is a part of the 
territory: and the ſame general property makes it lav- f 
ful for the ſociety to hinder any alien from coming in- Wo 
to the territory to take away ſuch moveable goods 3 | 
are found within it. No injury therefore is done to fuct 
alien, if he is not allowed to acquire private propem iro: 
there, or to take any moveable goods from thence, up 
on his own terms, but upon ſuch terms only, as the ſo- 
ciety, which is the general owner, thinks proper. But i 
the ſociety, upon account of its general property, has: 
right to hinder thoſe, who are neither members of l 
r 


nor 
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nor under its protection as to their perſons, from taking 
{ach things, as are either a part of its territory or are 
within ſuch territory; it neceſſarily follows, where any 

diſpute ariſes: concerning ſuch things, that though ſome 
or all the parties concerned in the diſpute are otherwiſe 
not under the protection of the ſociety, ſo as to give 


et; tte ſociety any immediate juriſdiction over their per- 

ons; yet in conſequence of the juriſdiction, which it 

ich has over the thing in diſpute, it will have a right to 
compel them either to take it according to the ſentence, 

the which the ſociety er upon the e or not to 

the take it at all. | 


We may call this lein by the name of cell i jurif- 


tis iction, if we pleaſe; but it can be called fo no other- 
the wiſe, than as it belongs to a civil ſociety : for it is a ſort 


pf juriſdiction, which does not ariſe out of civil union. 


wnet And indeed, though it may belong to a civil ſociety, 
rty, et it is not confined to a civil ſociety: it is a right, 


phich is incidental to property either general or parti- 
ular, and may as well belong to an individual in a ſtate 
f natural liberty, as to a number of individuals united 
dy ſocial compact into one body. Or ſuppoſe this ſort 
of juriſdiction to belong only to a body of individuals 
o united into one civil ſociety; it would ſtill be impro- 
rr to ſay, in reſpect of thoſe, who are not members of 


pert) rom civil union. Though we ſhould ſuppoſe, what is 
©, up" Not true, that civil union is neceſſary, before any ſuch 


uriſdiction can ſubſiſt; yet it cannot be civil union, 
hich extends this juriſdiction to aliens: becauſe aliens 
re not in civil union with the ſociety, which has the 
uriſdiction. But after all, thoſe, who are not under the 
ſotection of the civil ſociety, and are therefore clear of 
Nd! 08 


his body, that this juriſdiction, as it affects them, ariſes 
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fing from its general property, by not endeavouring to 
obtain fuch things, as are within its juriſdiction. And 
fince their ene comer: to obtain them is their om 


e — — | 
own conſent. We cannot indeed ſay, that both or ie. 
of the parties, if they are more than two, who conteni in, 
about a thing, which is in the juriſdiction of the © Mr: 
ciety, muſt neceſſarily, as to their perſons, be under 
the protection of ſuch ſociety, or that the ſociety vil 
_ otherwiſe have no juriſdiction. But ftill the notion d 
common protection is fo neceſſarily connected with the 
notion of juriſdiction, that the ſociety could have 1e! 
right to decide the conteſt, and to compel the contend: ih 
ing parties to ſubmit to the deciſion ; if the rights d ri; 
5 e ee ee eee ee concerned, wet WI 
not under its protection. ther 
But we have no occaſion to enter any lanker' into ite! 
this enquiry concerning the juriſdiction, which a ci Wrote 
fociety has over its own territory, or over ſuch move Wie@io 
able goods, as are within its territory. The juriſdictioWterp 
of a civil ſociety, as it reſtrains the right of 0-BWious! 
fence, is a direct juriſdiction over the perſons, adi: pre 
is founded partly in the protection, which he, wi0|Whuſ: ; 
is to be defended, has acquired a right to, or ratht 
in his conſent to be reſtrained in his liberty of de 
fence, which conſent he muſt be underſtood to gy il ju 
the ſame act, which gave him a right to protection; a any 
partly in the protection, which the ſame ſociety owes i 
them, againſt whom he is to be defended. 


IV 


* 


v. 


l „ but the ſociety cannot in 
a give him protection. What has been already faid: 
oncerning ſuch civil juriſdiction, as reſtrains the right 
of defence, will ferve to ſhew us, that where he, wo 
to be defended, is not under the protection of the 
Wociety, the juriſdiction, which the ſociety has over him, 
oft neceflarily ceaſe. For civil juriſdiction, in reſpect 

Pf the right of defence, ſuppoſes this and more than this; 
ſuppoſes that both he, who is to be defended, and 
ey likewiſe, who are about to injure him, are under 
he protection of the ſame civil ſociety. Notwithſtand- 
ps therefore he may have a right to be protected by 
e e ſociety, yet if in fact the ſociety cannot protect him; 

e civil juriſdiction of the ſociety, though it TR 
ght, will ceaſe in fact. 

| When civil juriſdiction thus ceaſes in fact, it may a 
ther for the preſent inſtant only, or for ſome indefi- 
te length of time. A perſon, who has a right to be 
Wrotefted by a civil ſociety, cannot in fact receive pro- 
xtion from it; ſometimes becauſe the ſociety cannot 
terpoſe at the inſtant, when he wants its protection, 
ough it might be able to interpoſe afterwards, when 
protection would come too late; and ſometimes be- 
ſc it cannot interpoſe either at the preſent —_ 

at any determinate time hereafter, | 
OY juriſdiction ceaſes of right, where there is no 
il juriſdiction at all, that is, where no civil ſociety 
any right to interpoſe and reſtrain a man from act- 
plot himſelf by his own force, and at his r. _ 


(Gret ibid, m gee 9 II. 


. This 


W. . 0 POOR, | 
ight. It ceaſes in fact, where any perſon has a right eee 


as to the {ores oft it, ks Ge Uu Mi in ſubſtance 
He firſt divides the caſes, where civil juriſdiction ceaſe, 
into thoſe, where it ceaſes only for the preſent inftany 
and thoſe, where it ceaſes for an indefinite length of time 
And then he goes on to divide the caſes, where it craſs 
for an indefinite length of time, into thoſe, where i 
ceaſes in fact, and thoſe, where it ceaſes of right. But 
becauſe civil juriſdiction can ceaſe no otherwiſe tha 
either in fact or of right; and becauſe it does not 2p i 
pear in his diviſion, whether it ceaſes in fact or of right 
when it ceaſes only for the preſent inſtant, I have then: 
fore choſen, whilſt I kept to the ſubſtance of that d. 
viſion, to change the form of it. 
Where civil juriſdiction ceaſes, either in \ fact or d 
right, there can be no doubt of a mans having the 
ſame liberty to defend himſelf by his own force and # 
his own diſcretion, notwithſtanding he is a member d 
a civil ſociety, that he would have had, if he and il 
mankind had ſtill continued in the liberty of natur. 
For civil juriſdiction, in reſpect of the liberty d 
private defence, is the right, which a civil ſociety hu 
to reſtrain a man from deciding his own quarrel and u 
decide it for him: and in all inſtances, where the right 
of any civil ſociety to reſtrain him from acting for bim 
ſelf ceaſes, he muſt neceſſarily be as much at liberty u 
act for himſelf, as if no ſociety had ever been formel 
at all. 
Right of V. Civil juriſdiction ceaſes in fact, Tn the preſent ir 
| _— ſtant; when the injury, which threatens us, is ſo imme 


civil juriſ- diate, that the public, or the civil magiſtrate for the pub 


diction 
© ceaſes in lic, cannot come to our aſſiſtance time enough to preveil 1 


fact. or to repel it; that is, when we are in ſuch circumſtar 


r. NATURAL LAW 
ces, that we cannot poſſibly be defended at all unleb 
we ve defend ourſelves by our own private force. 

But yet, if we conſider any perſon as a nem of 
civil ſociety, we ſhall find, that, even in theſe circum 


— 


proceeding to extremities. I do not mean, that the in- 
jury, with which he is threatened, may be ſo remote or 
Wo uncertain, as to give him time to apply to the ſociety 
and to obtain the aſſiſtance of the public to guard him 
: gainſt it. There can be no doubt of his being obliged, as 


where the injury is of this ſort: becauſe, in reſpect of 
ſuch injuries as theſe its juriſdiction ſubſiſts both of 
right and in fact. He has a right to the protection of 


F > 2 


ſtances, it is not every injury, which will juſtify him in 


a member of civil ſociety, to have recourſe to the ſociety, 


the public, and has in fact an opportunity of obtaining 


= =. 


protection. But what I mean is, that the injury, though 


dai is both immediate and certain, may be too ſmall in 
its own nature to Juſtify him in taking away the life of 
1) te aggreſſor, or in doing him any grievous harm, in 
ure. order to prevent him from putting his deſign in exe- 
a con. This is not merely matter of humanity or be- 
rerolence; but when he is conſidered as a member of 
d cvil ſociety it ſeems to be what the ſociety may claim 
right Wot him. Leſſer injuries, where men live in a ſtate of 
bin-: fociety, may commonly be repared, after they are 
ty wWover. The magiſtrate perhaps has not an opportunity 
rmel Wot repelling the harm, but he may and commonly will 


have an opportunity of interpoſing afterwards, to take 


cre, that full amends ſhall be made to the perſon, 
vho has ſuffered it. In reſpect therefore of ſuch leſſer 
juries, as may eaſily be repared, civil juriſdiction can- 


not properly be ſaid to ceaſe; however immediate and 


however certain they may appear to be. The mem- 
bers 
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5 Kate of natural equality 3 even though the aggreſſg 


INSTITUTES or 1 


bers of the ſame civil ſociety em 20 be as 


protected againſt ane another, where they ave fare a 2 


being made amends for the injury, that they have fif. 
fered, as Where . ES ee 

Tbe laß af lie indeed, or the daß af chaſtity, nen 
their own nature irreparable injuries. If che pulle 
cannot interpoſe to guard thaſe, who are under its py. 
tection, againſt ſuch injuries as theſe, they are as mug 
at liberty, in a ſtate of ſociety, to defend themſelitz 
by all neceſſary means, as they would have been in; 


death ſhould be the conſequence of their defence: 
becauſe it is to no purpoſe for the public to interpok 
after the injury is over; if no amends nen 

r loſs, that has been ſuſtained, 
Sometimes injuries of a lower ſort, though they # Fl 
mot irreparable in their own nature, are irreparable ly 
accident. And there is the ſame reaſon, why a mn 
ſhould be at liberty to defend himſelf againſt theſe, # 
there is, why be ſhould be at liberty to defend him 
againſt the other; where he can have no aſſiſtance from 
civil juriſdiction. Of this ſort we may reckon the lo 
of goods, where the perſon, who attempts to ſteal then 
is unknown; or where, though he is known, there is4 
moral certainty, that the public can never interpoſe, f 
as to obtain the reſtitution of them. The rules, tha 
ought to be obſerved in theſe circumſtances, are it 
ſame, that ought to be obſerved, in a ſtate of natur. 
And where the law of nature would juſtify a man, cot- 
ſidered as an individual, in Proceeding to extremitis 
the ſame law will juſtify him in taking the ſame me- 
| lures, though he is a member of civil ſociety, _ 
| When 


: otior MP AA ee eee 
nt inſtant are to be umderſtood with ſome lati- 
-. Every danger is an immediate one, as to the 


of allowing the members of any civil fociety 


1 orpoſ 
a o defend themſelves aganſt one ungther, if fuck das- 
, ger is ſo near, that it cannot be avoided by any other 
1 ncans. And the preſent inſtant, as to the fame pur- 
oe, is not a ſingle point of time, that has uo dura 
oon; it is underſtood to continue as long, as the im- 


Woſibility of obtaining the aſſiſtance of the magiſtrate 
ontinues. If a man has been chreatening to kill-you, 


and is ſeizing a ſword or ſome other weapon, with a 
plane deſign, as far. as you can judge, of putting his 
reats in execution; the danger is immediate enough 
juſtify your defence of yourſelf, at your on difcre- 
ion, without waiting, till the weapon is at your breaſt. 
Suppoſe, that you and the aggreſſor had oloſed with 
dne another, and had (ſtruggled together far ſome time, 


ſal eſore you were able to get ſuch an advantage over 
rom um, as to make your defence effectual by difpatching 
lok Wim ; though this length of time cannot ſtrictly be 


ed an inſtant, yet your right of private defence 
ontinues during the whole of it: becauſe there is in 
ery part of it the ſame impoſſibility of your being 
ſiſted by the civil magiſtrate or protected by 


dublic. 


ure our own life by killing a perſon, who attempts to 
it from us by ſuch means, as we are ſure will ope- 

te effectually in the end, if we ſuffer him to go on 
ith his deſign, though they do not produce their ef- 


* Grot, L. II. C. I. 5 V. ibid. 
fect 


Grotius aſks here, whether it would be lawful to ſe- : 


. 


n 006 himſelf; or has conſpired uit | 
others to take the firſt opportunity of deſtroying uh 
ſuch means, as ſhall offer themſelves, or by ſuch mem 
as they have contrived, by aſſaſſination, by poiſon, by 
a falſe accuſation, falſe evidence, or an umjuſt ſenteng 
in a tryal for any capital offence ; may. we lawful 
kill him, to prevent ſuch a remote injury, as this? N 
fore a queſtion of this ſort can be properly-anſwered, i 
- ought to be ſtated more preciſely, than it is ſtated her, 
by diſtinguiſhing between the caſe of perſons, who in 
in a ſtate of nature, and of perſons, who are under 
protection of the ſame civil ſociety. 
 Grotius, by mentioning falſe accuſations, fall en 
dence, and an unjuſt ſentence, ſeems to ſuppoſe th 
parties, concerned in the queſtion, to be members 
the ſame civil ſociety : becauſe in other cireumftancy 
the notion of accuſations, evidence, and a judicial fen 
tence are unintelligible. And certainly, if they are in 
ſtate of civil ſociety, the perſon, who apprehends ſud 
a remote injury, though he is ever ſo well aſſured, tha 
it will come upon him, unleſs he takes care to gui 
againſt it, has no right to defend himſelf by his om 
force, and at his own diſcretion. The reaſon, why be 
has no ſuch right, has been given already: he has time 
enough before him to apply to the public for prote 
Rion ; and where he has time enough for this purpol, 
| bond, as he is a member of civil ſociety, to make uk 
of the protection of the public for his ſecurity aganl 
all, who belong to the ſame ſociety with himſelf. 
Blut if we attend to the point, which our author hal 
before him in this place, we ſhall find reaſon to think, 
y | | thy 


NATURAL LAW. 


the * he deligned to. extend the queſtion-- farther. than | 
uin! tis, and, m anne. not ſo much whether mankind 
＋ ſuch a right of private defence in civil ſociety, as 
eam vhather chey. have. in ar all, either in a ſtate of ſociety 
, by or in a ſtate of nature. He is. here. explaning what fore | 
ene {RY of injuries, before they are committed, are in his opini- 
ful io" juſtifiable cauſes of war. in general, not only of pub- 
ö war, which, is the war of ſocieties, but of private 
di var likewiſe, which is the war of individuals. And 
her, inc private war may begin, not only amongſt indivi- 
on dual, who are in a, ſtate of ſociety, when civil juriſ- 
ue ition happens, to. ceaſe i in fact; but among ech. 


der any rl jriſciction.s this queſtion, whether the 
Muſe of force is lawful to prevent a remote injury, if we 
xtend the ſenſe of the words as far as the point, that 
rotius had before him, requires, muſt mean not only, 
vhether ſuch uſe of force is lawful amongſt the mem 

ders of the ſame. ſociety, when civil juriſdiction ceaſes, 


> 101 | 
ſuch put whether it is lawful at all, even amongſt indivi- 
val, that are under no civil juriſdiction, or are not 


nembers of any civil ſociety. We have juſt now af- 
gned the reaſon, why ſuch perſons, as are under the 
protection of the ſame civil ſociety, are not at liberty to 
elend themſelves by their own, force againſt ſuch re- 
note injuries; not becauſe they have no ſuch liberty, 
there civil Juriſdiction ceaſes, but becauſe in reſpect 
remote injuries, which in their own nature allow of 
me for an application to the magiſtrate, civil juriſ- 
tion does not ceaſe in fact. But? when we were ex- 
Janing the right, that individuals in a ſtate of nature 
ave to defend themſelves againſt | injuries, before * 
chink, ' See B. I. C. xvl. f v. | 

uu VOL. II. M „ 
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: are committed, we "ſhewed' in what: either this righ 
| may extend to ſuch injuri 


rebellion! againſt their governours; i 


merely for an inſtant, But for an indefinite length of 


of his having met with a refuſal from ſome of the mi 


7 
* 0 — 


. 


jes as are at a diſtance. 
Where one part of a focier civil 
againſt che other, eee dana 


oppoſite parties, whatever they may be eld a 
not in fact under the protection of the ſame ſocietj 


Civil jbriſdiction therefore, in reſpect of fuch indi 
duals, às are of oppoſite parties, ceaſes in fakt, nyt 


time; it ceaſes as long as the ſtate of civil war or of 
rebellion continues; and in the mean while ſuch ind. 
viduals have the ſame right of re _, that 
they had in the liberty of nature. SEED Vs 0 

It is a more material queſtion, Ahe whe: Hnaturd 
right of private defence returns, where the civil mag 
ſtrate refuſes to take notice of the danger, that a mi 
imagines himſelf to be in, and to obtain (ſecurity for 
him againſt ſuffering the injury, that others, as he ap 
prehends, are preparing to do him. When Grotiu 
mentiotis this as one inſtance, in which civil juriſdiction 
ceaſes in fact; he mult certainly ſuppoſe, that the man 
has met with this refuſal not only from one civil mag 
ſtrate, but from all, that have any authority to interpoſe 
in his favour: for in moſt civil ſocieties there is a ſubor- 
dination of magiſtrates, and if thoſe of an inferiour 
ſort refuſe to relieve the perſon aggrieved, he may ap- 
ply to thoſe of a ſuperiour ſort, who have authority 
either to grant him relief themſelves, or to compel'the 
others to grant it. And there is planely no ground for 
maintaining, that civil Juriſdiction ceaſes, upon account 


*Grot. L. I. C. il. FI. _ ret. ibid. 
—— Laid 


aa . ach be 


if he had made his application to tbem. But 
ſuppoſe him to have met with a refuſal from all, that 


he can apply 40; ſuch a refuſal, as this, Rems rather to 
be an act, than a failure of Gs acetal | 


injury may be ſo uncertain, as to afford no ground. for 

the ſociety to interpoſe; or they may be ſo; falſe, as to 
injuſt to regard them; or they may be ſo 

5 malicious as to deſerve cenſure, rather than redreſs, | 

There may. be theſe and many. other reaſong of the like 

ſort, why his application to the public ſhould. be dif- 

miſſed. When therefore the ſociety, or the magiſtrate 

for the ſociety, does. diſmils it; this is ta be. conſidered. 

is a determination, of the ſociety. that its ingerpoſicion 

would. be either ur or improper. In this view 

of the matter, he can bave no right of private defence, 

in conſequence of ſuch a refuſal ; unleſs we quid ſup- 

n poſe, What is confeſſedly falſe, that every man, after he 

nis a member of civil ſociety, has the ſame right to | 

. judge, whether the ſociety has done him Juſtice, that 

dor be has in & ſſate of dae eee e an e 

dot. dual bas done him ini, 5.6 | 

5our VI. Civil juriſdiction, ſays our. 3 1 be Right of q = 

right between perſons, who, happen to be out at ſea, or deſene. 


1 eee, 
ain I in an uninhabited illand, or in any other Place where vil ji E 
ue vo civil. ſociety is eſtabliſhed, His opinion is, that per- dickion 


ceaſes of 


ſons in theſe circumſtances have the full liberty of pri - right. 
rate defence: for as there is, by the ſuppoſition, no 
civil * as they are not en the Protection 
Gtot. ibid. Hy tes 21. 5 „ 

M2 „„ 


of them have a right to its 
can have ceaſed no otherwiſe between them, than a 
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ids rirdrgs or : 


ins reftriftirs : and tulle mor ley wha 
the neceſſary reſtrictions ate, if we conſider 

who is in danger of ſuffering the injury, and | 

who are about to do it, either as members o no civil 1 
ſociety, OTIS evra r r 
Retr are not members of any civil ol, the caſe 
does not come within the r e He has in- 
deed a right of private defence; but the ground of tis 
right is, not that civil juriſdiftion ceaſes between them, 
bur that they are füll in a ſtate of nature. 

He and the aggreſſor may, when BY mba wha be 
members of the ſame civil ſociety; and if they are, dvi 
juriſdiction will ceaſe between them in fact only, and not 
of right, when they are abroad. The juriſdiction, which 
a civil ſociety has over the perſons of its members, af 
fects them immediately, whether they are within is 
territories or not. Both the parties therefore, though they 
are out of the territories, are under the juriſdiction. As 
long as their claim to orwteckon ſublifts, the juriſdiction 

of the ſociety will ſubſiſtof right. And ſince; by the ſup- 
poſition of their being members of the ſame ſociety, both 
robin] Gui Jurithfic 


their accidental ſituation may have rendered it impoſſ. 
ble for the perſon, who is in danger of ſuffering the 
injury, to apply for protection againſt the "aggreſſor tp wh 
the civil magiſtrate. | no! 

But if 238 are members of different civil . 


es, 
Ie 


| | NATURG 2 3 7 

civil ſociety 3. tae. is Kale th no. civil. zugt, Fe 
that can of right reſtrain. the liberry of defence : the 
law of nature is the only reſtraint upon it; and he, 
who apprehends himſelf to be in danger of ſuffering an 
jury, e $7 ba the col jadge, hive far oe law will 


c. v. 


juſtify dm Ae wie; af Jig own forty'ho. prowene 


or repel it, 

The only ground for ſuppoſing the ſociety, of which 
the perſon, who defends himſelf, is a member, to have a 
right of reſtraining him, as to the occaſion and manner 
of his defence, is, that they, againſt whom he defends 
himſelf, may under this pretence be injured by him 
and they have a claim, as individuals in a ſtate of na- 
ture, that this ſociety ſhould not. make itſelf an acceſſory 
to the injury. Amongſt other ways, by which the ſo- 
ciety may be an acceſſory, to what he does, one is by 
protecting him againſt them, after the injury is over. 
And ſince he, by the ſuppoſition, as a member of the 
ſociety, has a claim to its protectionz it does not appear 
at firſt ſight how the ſociety can conſiſtently with his 
claim avoid being an acceſſory. The ſociety may by this 
means be brought into great inconveniences, eſpecially 
if they, who are thus injured, are members of another ſo- 
city, which will interpoſe in their quarrel, and call it to an 
account far what one of its members has done. The gene- 


nl good therefore ſcems to make it neceſſary, that eyery 


member of a ſociety, merely as he is under its prote- 
Qion, ſhould be ſubject likewiſe of right to its juriſ- 
dition z without conſidering, whether thoſe, againſt 
whom he defends himſelf, are under its protection or 
not; that fo the ſociety, as it might be led into ipconveni- 

"LEI. VE 


a. ea 


INSTITUT ES OF 
58% d) Mis eiii of lotion," fyp A IN 
t keſtraim him from acting at Gfcretibn en agai 
aliens. But this concluſion proceeds upon 7 'riſtaken 
notion bf 4 mans claim to be protected by th s 
to which he belongs. He has only a claim to be pro- 
tected in the enjoyment of his rights, and not a claim 
to he protected in whatever he does, whether it is right 
or Wrong The ſociety therefore is not obliged'tb make 
itſelf "an accefſory, if under the pretence of defending 
himfelf, he has done them an injury: it is at erty, 


as ſoon this appears, to deliver him up to thoſe, who 
have been injured by him 5 'Fhels not willing to mike | 


proper ſatisfaction. ated 
Where civil JuriſdiQtion a 1 get we have ſup- 
poſed the perſons concerned to be out at ſea, or in an 
uninhabited iſland, or in ſome place where no civil fo 

ciety is Eſtabliſhed: becauſe if they are within the tert 
tories of any ſociety, whether either of them are pro- 
|  perly members of it or not, they have a temporary di- 
vil union with it and ate under its protection. The ſo- 
ciety would not allow them to ſtay within its territories, 
or even to come thither, unleſs they agreed to conform 
to its laws, whilſt they are there. They therefore by 
ſtaying there, or by coming thither, are underſtood to 
conſent to theſe terms, and by ſo conſenting they make 
themſelves temporary ſubjects. The ſociety in the mein 
time, by ſuffering them to be there, is underſtood to 


accept them in this character, and conſequently to give | 


them a temporary right to its proteCtion. © 
The general conſequence, which follows from hence, 

is, that after mankind are united into civil ſocieties, the 

law of nature forbids private war i in any" inftarice, and 


78 I. CXVII, 8 88 


paricula 


hon. 


a aw» > a ia 4. 


— g. &Y wy . „ „ 2 


8 8 5 8 S2 co © yo 


C. V. . 

particulaly dueling · bee, priva 
war, even in ones gwn defence; except where an injury, 
which cannot be repared, after it is over, is ſo near, = 
that we cannot apply to the civil magiſtrate for the in- 4 
terpoſition of the ſociety, which has both us and the 4 
aggrefſor under its protection; or where the aggreſſor is 
in a ſtate of rebellion or of civil war againſt that part of 
the ſociety, which has us under its protection; or laſtly, 
where we and the aggreſſor are not within the territo- 7 
ries of any civil ſociety. whatſoever. I call the obliga- J 
tion, which reſtrains us, an obligation of the law of 1 
nature; notwithſtanding it ariſes from civil union. For 
civil union is an act of conſent; and whatever obliga- 
tion ariſes from our own conſent is an obligation of the 
| law of nature; whether that conſent is ſuch as may 
leave us ſtill in a ſtate of nature, or ſuch as joyns us 


to a civil ſociety, or at leaſt places us for a time War | 
its protection. 


45 S 
p 


; | 
. VII. In a ſtate of 2 after an injury! is com- Right to 
Rf mitted, they, who have ſuffered any damage by it, are ae e 4 


. at liberty to make themſelves amends, at their own diſ- jected io 
i cretion and by their own force: they are at liberty to Teeny 
5 take ſo much of the offenders goods, as is equal in 

ht value to what they have loſt; and the law of nature 
Le will give them property in the goods ſo taken. But in a 
M ſtate of civil ſociety, if both the offender and the ſuf- 
10 ferers are under the protection of the ſame ſociety, 
ve BW heir right of obtaining reparation is reſtrained, and be- 
comes ſubject to civil juriſdiction. The ſufferers by hav- 
- Ing placed themſelves under the protection of the ſame 
te ſociety, which is engaged to protect the offender, have 
nl conſented, that as this ſociety is to guard them againſt - 
any cauſeleſs harm, which he might do them, ſo it 
M4 ſhall 


1 Ns T PUT E 8 or 
| which they hight do him. — — this — 
theirs it acquires a right, to ſtop them from acting for 
themſelves, as they pleaſe; wherever ſuch a liberty 
might be hurtful to him. Theſe, as we have ſeen il. 
ready, are the principles, from whence civil juriſdiction 
is derived, in reſpe& of the right of private defence: 
and theſe are likewiſe the principles, from whence it 1 
derived, in reſpect of the right, which individuals have 
in a ſtate of equality, to obtain reparation for them- 
ſelves. We may poſlibly pretend, that we have ſuffered 
ſome damage, when we have ſuffered none; or though 
ſome damage has been done, we may rate it too high; 
or though the offender is willing to make us amends, we 
may cauſeleſsly uſe force for obtaining it; or when he 
is unwilling we may uſe more force, and may do him 
more harm, than is neceſſary. But ſince the ſociety has, 
in conſequence of our conſent, a right to take care, that 
we do him no injury, under the notion of reparing our 
own damage; it has not only a right to reſtrain us 
from aQting againſt him at all, upon this pretence, tillit 
is ſatisfyed, both that reparation is due to us, and what 
that reparation is; but a right likewiſe to reſtrain us, after 
this point is ſettled, from uſing any force, but ſuch, s 
is under the conduct of the common underſtanding. 
In the mean time, though a member of civil ſociety 
z reſtrained in his right to obtain reparation, this right 
is not deſtroyed. He does not entirely loſe his right to 
obtain reparation, he only loſes his right to obtain it at 
his own diſcretion and by his own force: he is not obli 
ged to ſubmit to damage without redreſs; but is obli 
ged, if he ſeeks redreſs, to ſeek it by the uſe of the pub- 
lic farce, which is under the direction of the common 
under- 
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Wor by the civil magiſtrate to obtain reparation f for day 

interpoſes in his right, and not in its own. | 
vin. Though civil juriſdiction in reſpect᷑ of ke tight Civil ju- 
Wof private defence may ceaſe in fact, for the preſent in- e 

ant only; yet in reſpect of the right of obtaining re- of repara · 

paration by private force it cannot ceaſe in this manner: 832 
Wif it ceaſes, ſo as to leave any perſon at liberty to act in fact, for 
for himſelf, it muſt either ceaſe in fact for ſome indefi- - op 
Write length of time, or elſe it muſt ceaſe of right. ſtant only. 
Where an injury is coming upon a man, it is poſſible, 
that he may have no time to apply to the ſociety for 
protection, but may be under the neceſſity either "of 
defending himſelf or of not being defended at all. But 
after an injury is paſt, he cannot well be driven to theſe 
ſtraights in regard to the obtaining of reparation for 
the damages, that have been done by it. He can ſcarce 
want time to apply to the ſociety for this purpoſe: be- 
auſe, though defence might be uſeleſs, if it did not 


HGerſtandi 


ir Nome at the preſent inſtant, yet reparation may be ob- 
at tained at one time as well as at another. When the injury 


is over, he has leiſure enough to ſeek redreſs; and the 
aſſiſtance of the ſociety for obtaining reparation will 
be as effectual at ſome future time, as it would be now. 
' Grotius mentions one caſe, which is in part an ex- 
ception to theſe principles. He ſuppoſes the offender 
to be removing out of the territories of that ſociety, 


rat Which is to protect the ſufferers, and to be carrying 
bi- is goods along with him. In theſe circumſtances, if 
bli- hey do not ſtop either him or his goods, it will here- 
ub- ter be impoſſible for the a to do him juſtice. 


u. c vu. zn. 
Civil 


+ 


: — * ** 
the preſent inſtant only, as to leave them at liberty u 


ol natural equality, of obtaining reparation hy their om 


a 2 Whereas in a ſtate of civil ſociety, the ſame law, i 
conſequence of their own, conſent, will not allow tien 


poſſeſſion of the goods, they will have leiſure enough 
for this purpoſe; however they may be at liberty u 
ſeize upon the goods, they are not at liberty to ut 
.own by the civil magiſtrate: civil juriſdiction maj ſ 


but it will not ſo far ceaſe as to give them a right i 
keep poſſeſſion ; they may ſeize upon the equivalent: 


| when we are ſatisfyed in our own mind of our righti 


right, which does not appear to ihe ys" is in reſpe 


I 


ſtop either his perſon, or his goods, or both. But iy 
does not come up to the right, which they had in a flap 


force and at their on diſcretion. The law of natuy, 
in ſuch a ſtate of equality, would not only have allow 


them to ſeize upon an equivalent out of his goods, hu 
would have given them property in ſuch equivaꝶm W- 


to act for themſelves, when they can have recourſe u 
the civil magiſtrate. Since therefore, after they are y 


them as their own; till they are adjudged to be thei 


far ceaſe, as to give them a right to take poſſeſſo 


but it is the civil magiſtrate that muſt n them pro 
perry in it. 

Civil juriſdiction, enn to the opinion f 
4 »Grotius, ceaſes in fact. for ſome continuance. of tiue 


reparation, but are morally certain, that we cannot 
cover reparation by the ſentence of the magi anf | 
. cauſe we are not able to prove the injury or the dam 
in ſuch a manner, as the laws of the ſociety, require. l 
the contrary opinion ſeems to be the more probable. 


Ibid, 


the NOOR ++ wo a es hich does not 
it. All the harm, that we do to thoſe, who are un- 
er its protection, in ſupport of ſuch a right, muſt in | 
judgment of the ſociety be ſo much cauſeleſs harm. 
hey therefore by their civil union have a right to be 
otected againſt this harm; and conſequently we by 
r civil union wich IP r _ ve ee es | 
pht to do it. WE, * 
What has bein ſaid a We e ps 
fence, may eaſily be applyed to reparation 152 
mages, where civil juriſdiction ceaſes of right. 
IX. If we afk how the right of puniſhing,” and Right of 
ery individual had in a ſtate of nature, comes to be how re. 
rained in a ſtate of civil ſociety; the uſual anſwer neee 
| that the ſeveral individuals have transferred this jdriſdidi- 
t from themſelves to the civil magiſtrate. But this on. 
er does not take the matter up high enough. The 
il magiſtrate in a civil ſociety is the executive body, 
hich is appointed to act for the collective body of it 
der the reſtraints of the law. And if the civil magi- 
ate is appointed to act for the ſociety, we muſt ne- 
ily conceive the ſociety to be in exiſtence, before 
e appointment of ſuch magiſtrate. The firſt ſocial 
Impact unites-a number of independent individuals 
o one body by binding them to act together for cer- 
In purpoſes. In ſuch a perfect democracy, as would 
iſe from this compact, all the members are equal to 
e another: there is no particular executive body, conſiſt- 
p of one ſingle perſon or of a ſelect number of perſons; 
ich has any authority to act for-the reſt. The queſtion 
nos is, how the right of puniſhing, which indivi- 
had in a ſtate of nature, comes to be reſtrained in 


La ba Her as this? And in chis view, it will 3 
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| be an unſatisfactory anſwer to- hot Is 


civil magiſtrate, to whom they could transfer it, If w 
think to corrrect this anſwer by ſaying, that they tum 


| fined to that individual in particular, who has been injs 
red by the crime, but extends alike to all mankind. Tie 


body of individuals, who have each of them a naturl 
right of puniſhing; a transfer of this right from then. 


from themſelves to themſelves. 


vate force. If any perſon, who is under the prot 


eretion, may poſſibly pretend, that a crime has be 


Bil 
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viduals have transferred their right of puniſhing to tie 
civil magiſtrate ; becauſe: there is no ſuch thing u 


fer their right of puniſhment from themſelves to th 
ſociety ; ſuch a correction will only ſerve to make 
unintelligible. * Each individual, who is a member of th 
ſociety, would, in a ſtate of nature, have had an equi MP "* 
right of puniſhing with the reſt: for this right is note Af ci 


ſociety therefore being nothing elſe but an aggregar 


ſelves to the ſociety is nothing elſe but a n of if 


The reftraint upon the right of ;ndividuals to pb 
niſh a criminal ſeparately, is produced by civil uno 
in the ſame manner with the reſtraint upon the right 
of private defence, and of obtaining reparation by p . 


ction of a civil ſociety, is charged with having commit 
ted a crime, the ſociety is obliged to take care that H dict 
is not injured under the notion of puniſhing him. AT 
individual, who undertakes to inflict the puniſnma if 
by his own private force and at his on As 


committed, when nothing at all, or at leaſt nc n un 
criminal, has been done; or he may rate the guilt 
crime too high; or he may inflict a greater penal 
than the guilt deſerves. Upon any of theſe ſuppol 


See B. I. C. XVIIL VII. : 
a | | tor 
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* „ the perſon who is charged with a crime, and 

th ho perhaps has ami bigs be ee would 
* red by the p t, flited. The 

„% cherefore, which has ae by the ſocial 

ns mpac to prbtect him, is obliged to ſtop the puniſh- 

from proceeding, and to take the matter into its 

enn hands. If the puniſher is not under the protection 


the ſame ſociery with the offender; this ſociety ac, 


uo of the puniſher, no otherwiſe, than any in- 
* vidual might have done in the liberty of nature: 
os ey individual, who thought, that the offender was 
The by ng was at liberty to interpoſe and to 
r t him againſt the injury. In reſpect of the pu- 
un ber, all the difference between a ſociety, with which 
ben has no connection, interpoſing in behalf of the of- 
dil cer, and an individual in the liberty of nature in- 


xpoling for the ſame purpoſe, is, that the ſociety is 
able to take care, that no injury ſhall be done. In 


rot \bepecrecies from injuries by any individual; bug 


mam il union gives him ſuch a claim upon the ſociety, 


hat lich has taken him under its protection. But if this 
\ Af "poſition. of the ſociety depends in reſpect of the 


uneWOniſher, upon the ſame principles with the interpo- 
te dion of an individual in a ſtate of nature; the re- 
nint, that ariſes from hence, upon his liberty of pu- 


could, and only gives up this liberty, becauſe he 
not help it. But ſuppoſe the puniſher to be under 
protection of the ſame ſociety with the offenders 
tot „ . tho 


ſpe. of the offender indeed, there is a farther dif- 
for in the liberty of nature, he had no claim 


och bing ſeparately, is a reſtraint rather in fact than of 
git: he is till at liberty to puniſh the offenders, if 
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the: reſtraint in fact upon. his; liberty: of puniſhing 
parately, will then become a reſtraint upon it of n 
By placing himſelf under the protection of vi a 
ety, ſo as to acquire a claim to its,. protec 
mult neceſſarily be underſtood to have given Pk 
ſent, that the offender ſhould be protected by. 1 it, as u 
as he: becauſe: the ſociety, ſtanding engaged to py 
tect the offender, could not receive him under its pq; 
tection. upon any other terms.” Nom the protetiy 
of the offender conſiſts in the interpoſition of the i 
ciety to ſtop the puniſher from acting ſeparately, u 
to take the matter into its own hands: and ſince i 
Puniſher by his civil union with the ſociety has 0 
ſented to this; he has by ſuch confent given up i 
' liberty; or his right of puniſhing ſeparately. What iy 
been ſaid of any one individual, whom we have here q 
led the puniſner, may be applyed to every other i 
dividual, who is connected with the ſociety by di 
union. And thus, notwithſtanding each of them, in 
ſtate of natural liberty, had a right of puniſhing a g 
minal ſeparately by their own private force and 4 
their own diſcretion; they ceaſe by their own conky 
to have ſuch a right, when they are united into a c 
ſociety, in reſpect of any criminal, eee 
of their body, or is under the protetion of the 1 
ſociety with themſelves. | 
From this account of the effect, which ; is 5 produg t 
by civil union upon the right of. Puniſhing, it + appean 
that there is no occaſion to enquire, how. the loc 
Acquires this right, when the individuals loſe it. F 
in fact the right of puniſhing, which individuals had 
a ſtate of nature, is not loſt, but reſtrained, by d 


union. In the liberty of nature each had a right ( 
punil 
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niſhing ſepurately: civil union only reſtrains them | M 
nation ſeparately : and conſequently; they 

ave ſtill the ſame right of puniſhing, after they are 

bos united, that they had before; except only, that 

ey have agreed, if they exerciſe it at all, to cxer- 

v1 it rogether. And thus the right, which the ſoci- 

y, conſiſting of a member of individuals, has to pu- 

iſh, appears e eee clic but the Tous 


icht of all the individuals. 

X. Both the right of ee reparation and the main 
ght of inflicting puniſhment ariſe out of an injury, juriſdicti- 
nd are brought in the ſame manner under civil juriſ- on 1 
liction. But there is one material difference between mage and 
heſe two rights in a ſtate of nature, which makes a hoy puniſh- | 
lifference in a ſtate of ſociety between the juriſdiction 

f the ſociety! in matters of ee * * Juriſ: 
iRion-in matters of puniſhment... i pt | 

| When an injury has been commend. 3 in che er 

nature, the only perſon, ho has a right to repara- 

ion, and to make uſe of force for obtaining it, is 

he perſon, - who has ſuffered damage by the injury. 

Others, who chuſe to give him their aſſiſtance, are are 

only at liberty to give it, if he aſks for it, or if 

y ſee that he wants it. As on the one hand he 

) compel them to aſſiſt him, ſo. on the other 

band, if he waives his right either expreſsly or tacitly, 

ther by declaring openly, that he does not require 

my reparation, or by ſetting ſtill and not endeavour- 

ng to obtain any, they have no right to take the quar- 

tel upon themſelves of their own accord and to enforce 


ha of reparation for him. The reparation was due only to him 
y..Cl p therefore he gives it up, it is due to no . elſe; 


See B I. C. XIX. $11, ; T 
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taining reparation for the ſufferer, it will be taken frog 
him unjuſtly, The conſequence. of this, in Civil fog, 


is reſtrained by civil union from obtaining reparatin 
| he ſeeks it at all, to ſeek it by the Publie force unde 


| ſociety interpoſes with e. fon in . and nat 


in its Own. - ö „ 


nature, the right of puniſhing the criminal is not cu. 
fined to the perſon, who has been hurt by the crime: 


correct or reſtrain ſuch à bad diſpoſition, as may be 


i right, that he has, to puniſh the criminal. The conk- 
| parately by his own force, and at his own diſcretion 
when it inflits puniſhment, inflicts it in the right of al 


puniſhment in its own right, or as it is more uſually 
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. 
ever they may take from him, under 3 


eties, is what we have juſt now hinted at: though h 


by his own force, and at his own diſcretion, 
right to obtain it is ſtill his: he is obliged indeed, i 


the direction of the common unc 


anding: but th 


Muhen a crime bas beg 8 in js e 


every individual has the ſame right, that he has w 


hurtful to any of them hereafter, if it is not cortectul 
or reſtrained; that is, every individual has the fame 


quence of this is, that though i in a ſtare of civil ſociety, 
each individual, who is a member of ſuch ſociety, i 
reſtrained by civil union from puniſhing a criminal & 


yet each and all of them have ſtill the right of punilh- 
ing joyntly, by the public force and under the condut 
of the common underſtanding. The ſociety therefor, 


the individuals, that compoſe ſuch ſociety : or ſince tie 
ſociety is nothing elſe but the aggregate body of al 
theſe individuals, we may fay, that the ſociety infich 


expreſſed, in the right of the public. 
From 
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From hence it appears, why the ſame injury, when 
it is conſidered as doing damage, ſhould be called a 
private offence, and when it is conſidered as a crime, 
ſhould be called a public offence. It is called a private 
or a public offence in reference to the perſon, who is 
loffended by it, and has a right to take notice of it. 
When therefore it is conſidered as doing damage, it is 


F. 8 5 


= 


& 8: 


,l alled a private offence ; becauſe the reparation is due 
dn Bo forme one or more private perſons. But 'when it is 
Us WM confidered as an evidence of a hurtful diſpoſition, it is 
not 


a public offence; becauſe it gives the ſociety, which is 
2 public perſon, a right to puniſh the offender. = 
[ have here called the juriſdiction, which a civil ſo- 
iety has both in matters of private and of public wrong, 
by the general name of civil juriſdiction. * Though it 
Is, I believe, more uſual, to call only its juriſdiction in 
ters of private wrong civil juriſdiction z and its ju- 
fiſdiction in matters of public ug criminal Sao 
diction, 8 
From hence likewiſe i it appears, that Alter a man as _ 
been proved to have done any damage, and the public 
 fatisfyed both of the fact and of the reparation, which 
6 due for it; there is no right in the ſociety to remit 
ſuch reparation : becauſe it is due to the individual, 
who has ſuffered the damage, and not to the ſociety. 
Put after it has been proved in like manner, that a man 
as committed a crime, the ſociety has a right to par- 
lon him or to remit the puniſhment : becauſe the pu- 
ihment is not due to any individual in particular, but 
o all of them equally, that is, to the ſociety itſelf. | 
XI. Now we have ſeen, how the right of individuals Right to 
o puniſh amar is reſtrained in a ſtate of civil ſo- _ 
"See p. 53. in the ci- 
VOL. . 0 ciety, Pao 
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ſtrate is here meant the ſupreme. executive body of th 
Indeed we commonly take into our notion of the di 


However, as inferiour magiſtrates have only a ju 


ciyil magiſtrate, the right of puniſhing, which was be 
fore veſted in the whole ſociety collectively, is veliel 


act of civil union be underſtood in any ſenſe to ti 


civil magiſtrate, becauſe the firſt act of civil union dog 
not eſtabliſh any civil magiſtrate; yet the ſociety, att 


may, if we like the expreſſion, be {aid to transfer ti 
| ſocial right of puniſhing collectively to the executil 
body: only we ſhould obſerve, that this transfer col 
Tae! $92. in nothing elſe, but in the ſocietys having made 


INSTITUTE OH an 
ciety, and by what means the right of puniſhing 
veſted in the collective body of the ſaciety; it vill h 
no difficult matter to underſtand, how it comes in 
the hands of the civil magiſtrate. By the civil mag 


ſociety ; whether it conſiſts of one or of more perſo 
acting under the checks and controls of the legiſlatin 


magiſtrate not only the ſupreme executive body, buff 
likewiſe all other perſons, who have any juriſdiQia, 


diction derived from the ſupreme executive body, it i 
not neceſſary to enlarge the definition of the civil mag 
ſtrate in order to include them in it. As the firſt ſ- 
cial compact reſtrains/ the ſeveral members of a di 
ſociety from puniſhing a criminal ſeparately, and vels 
the right of puniſhing in the ſociety itſelf, that is, in al 
the members acting joyntly; ſo when it is farther 
agreed to eſtabliſh any particular executive body, « 


by this agreement in ſuch executive body. A transit 
here may be ſo explaned as to be intelligible enoug 
For though the ſeveral individuals could not in the fil 
fer their natural right, of puniſhing ſeparately, to the 


it is formed, or all the individuals, after they are unite 
into one collective body by the firſt ſocial compa 


ſtandin 


„ . RAY LAW. 
Landing appolntivient. of an executive body to act 


x it with the common force in matters of 'puniſh- 


ent. In like manner, though the ſeveral” individuals 
ould not be underſtood in any ſenſe to transfer the 
ght of puniſhing from themſelves to the ſociety; be- 
auſe this would only be a transfer of it from them- 
les to themſelves; yet we may fay, that the ſociety 
nsfers the right, which it has to puniſh eollectively, 
) the civil magiſtrate, that is, to ſome part of the col- 
Rive body: if we think, that a ſtanding appointment 
this en to "ah for the WER can R be called 
nzſer sd BIT "Y e 19 
But it is to be ae en an executive body, 
kether it conſiſts of one perſon or of more, has not 
he full liberty or right of puniſhing, which the collective 
dy had, unleſs the legiſlative power is delegated to it, 
well as the executive power. All puniſhinent in a 


ate of civil ſociety. is to be inflited by the common 


ce under the direction of the common underſtand- 
g. If the ſociety therefore puniſhes in its collective 


niſn or pardon according to its on diſcretion, by 

hich I mean its own judgment of right and wrong; 
cauſe the common underſtanding, as well as the com- 

on force, is in the keeping of the collective body. In 
ke manner, if the ſame perſon, or the ſame ſelect body 

| perſons, to whom the executive power is committed, 


wald be entruſted likewiſe with the legiſlative power; 


an eſtabliſhment would give this perſon, or this 
dy of ſelect perſons, as abſolute a power in matters 
i puniſhment, as the law of nature and the purpoſes | 
civil power can allow of. * But if the executive body 
dee B. II. C. IV. $ ; 


WV has 


„ 


name of NN ual itis ns jy og dict 
the law, and can only puniſh under the directions of t 
legiſlative body: becauſe the common underſtandy 
of the ſociety ſpeaks by its legiſlative body; wheat 
that legiſlative is the whole collective body of the of not 
ciety, or ſome ſelect part of it, to which the legiſah 
power is committed. Nay, if the executive body Heer 
nothing elſe entruſted to it, by the conſtitution, beſui me 
executive power; as it could not puniſh, ſo nette 
could it pardon at diſcretion : for the executive poiſe! | 

in itſelf is not a diſcretionary power in any reſpect, wiſh 
is either to act or not to act, as the common unde 
ſtanding ſpeaking by the laws directs it. When the 
fore the conſtitution of government allows the civil m 
giſtrate or executive body to have a diſcretionary pom 
of pardoning; this is conſidered as ſomething diſtin 
from mere executive power, and is called prerogative. i 
But though the executive body acts under the ina 
ſtraints of the law; yet it is appointed, in mattem d 1 
puniſhment, to act with the common force, inſtead ene 
the ſociety. In conſequence of civil union all the in 
viduals act joyntly, that is, the ſociety acts with i 
public force, in matters of puniſhment, for the con 
mon ſecurity of all its members. But in conſequent 
of the eſtabliſhment of an executive body, this bo 
acts with the public force for the ſame purpoſe. ! 
crimes therefore, where ſuch a body is eſtabliſhed, r 
be conſidered as offences againſt the executive body 
particular : becauſe they are inconfiſtent with the co 
mon ſecurity, which this body is to guard and ma 
tain with the public force of the ſaciety. 


. NATURAL LAW. 


not to allow them time for applying to the civil ma- Pan 
rate to defend them. But though defence at the 
eſent inſtant may be; neceſſary ; there is not the ſame 
mediate neceſſity for puniſhing a criminal: puniſh- 
nt will anſwer the ends, that are propoſed by it, as 
el if it is inflicted ſome time hence, as if it was to be 
ae juſt now, There ſeems therefore in matters of 
riſhment to be always lelſure enough for applying 
the civil magiſtrate. It may be ſaid in reply, that, if 
e criminal is making his eſcape, there may poſlibly 
no opportunity at all of puniſhing him, unleſs the 
eſent opportunity is made uſe of. When we have 
robbed of our money or our goods, and the cri- 
inal is going away, ſo that we are in no danger of 


ne already; if any thing can juſtify us in killing him 
th an arrow or a piſtol, it muſt be either the purpoſe 
obtaining reparation for what we have loſt, or the 
poſe of puniſhing him, to prevent his doing the like 
iſchief hereafter either to ourſelves or to others. The 
ere taking away his life cannot come within the notion 
reparation any otherwiſe, than as we may ſuppoſe it 
be the only poſſible means of getting our money or 
r goods again, when he is going away with them, 
nd it is moſt probable, if we were aſked, why we 
led him, that, inſtead of taking notice of the repara- 
on due to us for the damage, which he 8 TN we 
(LIT. c. xx. $ vim. 8 
„„ ſhould 


XII. «Grotius' ſeems to be of opinion, that civil ju "3 Wap 
gi&tion cannot ceaſe in fact, for the Preſent inflant, i Jr: 0 
matters of puniſhment. Mankind in a ſtate of ſo- may ceaſe 
are at liberty to defend themſelves by their own er 


ivate force againſt an injury, which is ſo near at hand, right to 


ffering any other harm at preſent, than what he has 


1 I : ould lay, that we did it in orderitg take a dangeray 
man out of the way, and to prevent his doing any fx. 
ther miſchief. If this is the anſwer, which the comma 
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ſenſe of mankind would ſuggeſt to them upon thi 
occaſion; it is plane, that in the judgment of mankind, 
the death of the criminal in theſe circumſtances. is i 
tended as a puniſhment : for the notion of puniſhmat 
conſiſts in making a, perſon, who has ſhewn a hurty 
diſpoſition by ſome harm already done, ſuffer ſuch eil 
as will prevent his doing the like again. 
But ſuppoſing it tobe true, that, where civil jutiſdid. 
on thus ceaſes, the members of a civil ſociety would be 
at liberty to puniſh one another ſeparately, if they wr 
under noother reſtraint, but what ariſes from civil union, 
yet they may be ſtill farther reſtrained by civil lan. 
And ſuch laws would be reaſonable upon account d 
the likelihood, that this liberty might be abuſed : the 
might pretend, that they puniſhed the criminal by thei 
own private force, becauſe they found it impoſſible vil 
call in the civil magiſtrate, when perhaps no cine 
was committed, which deſerved puniſhment, or a 
leaſt, when they might have had the aſſiſtance of the 
civil magiſtrate, if they had choſen it. 
We may obſerve by the way, that no perſon can 
flict any puniſhment leſs than death by his own {eps 
rate right, under the notion of a failure of civil jul 
_ diction in fact for the preſent inſtant. For if the puniſte 
had the criminal ſo much in his power, as.to be abi 
to chuſe what ſort of puniſhment he would inflidt ; l. 
certainly had an opportunity of applying to the cn 
magiſtrate, and conſequently civil juriſdiction did n 
ceaſe. But whoever ventures to puniſh, a, crimin 
with death, upon a ſuppoſition,, that civil juriſdictu 


does ceaſe ; ought to be * aſſured, that e 
ſerve 
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tau Neſerves death: for if it does not, however the laws of 
fa. is country might acquit him of mumber, he c not 
mon quit himſelf of it in his own conſciencceee. 

mn Where civil juriſdiction ceaſes in fact for any 5 ; 
ind r time, as it does when the ſubjects are in a ſtate of 

$ in} cbellion:; thoſe, who are in ſuch ſtate, are not under 
neat ie protection of the public: and though a man may 
mie reſtrained by civil laws from puniſhing them for any 


ime, which they commit, yet if we look no farther 
han the obligations ariſing immediately out of civil 
mon, he would be at liberty to puniſh them. 
Where civil juriſdiction fails of right, the düse 5 
berty of puniſhing is governed by the ſame rules with 
e natural liberty of defence or of obtaining repara- 
on for damages. And as theſe rules have been already 
xplaned at large, it is needleſs to repeat them here. 


to trace out, as we did in the former book, the na- app 


uniſhment has in view; and the reaſons which wy 
t; to mention the rules, that are to be obſerved in 
pital puniſhments; ; to determine the nature of thoſe 
aftions, which are puniſhable; to explane the notion 
f guilt, and the manner of eſtimating it; to ſettle the 
roper meaſure of puniſhment; to ſhew upon whom 
it may, and upon whom it may not, be inflicted z/ and 
y what means, when it is inflicted upon the anceſtor, 
t may affect the heir, notwithſtanding the heir could 
not juſtly be puniſhed for the crime of the anceſtor. 
for though, when we were tracing out thoſe principles, 
ve applyed them to mankind, conſidered as orig 
* Sep B. I. C. XVIII. 


10 8 3 _ 


XIII. The reader will now perceive of what uſe it Natural 


principles | 


tural principles of puniſhment amongſt; individuals to cal 
p a ſtate of equality; to point out the ends, which nent. 
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ls in a ſtate of equality; yet the principles themſelyy 
extend farther, and may be applyed to mankind, co. 

| ſidered as united into civil ſocieties. The right, wiich Wl hi 

. 8 ſociety. has to puniſh its members, whether it exer. Wil cer 
ciſes this right by itſelf or by its civil magiſtrate, i 
nothing elſe but the joynt right of all the individu, the 

that make up the ſociety. Whatever therefore are the him 
principles, by which the law of nature requires ann. cor. 
dividual to guide himſelf, when he puniſhes. by hs mar 

T0 own private force, and at his own diſcretion; the for 
common underſtanding of a civil ſociety i is to be guid: tate 

ded by the like principles, when it nnn V bece 

itſelf, or by its civil magiſtrate. | afti 

_— XIV. We make a wrong application of the prin Ws, 


niſhable Ciples, by which the law of nature requires individu mal 
. ow peu to guide themſelves in matters of puniſhment, when {ſpun 
be pun nil. we conclude, that no actions are puniſhable by ma: P 
able by kind, after they are united into a civil ſociety, bu} 
— 4 thoſe only, which are puniſhable by individuals in the 
liberty of nature. In one ſenſe indeed this rule wil 
hold good. All actions, which are puniſhable. by 
civil ſociety, or by the civil magiſtrate of ſuch ſociety, 
muſt be of the ſame ſort with thoſe, which are puniſh 
able by individuals acting ſeparately and independent 
ly; that is, as none but unjuſt actions are to be pu- Ney, 
niſhed in a ſtate of nature, ſo none but unjuſt actiom }Wdue 
are to be puniſhed in a ſtate of civil ſociety. But when ¶ tate 
the rule is thus expreſſed, we cannot infer from it, that Wiich 
the civil magiſtrate has no right to puniſh any other Nati 
actions, beſides thoſe, which independent individuals 
have a right to puniſh ſeparately: unleſs it could firlt mo 
be ſhewn, that no actions can be ri in a ſtate of ſam: 
+> Red | 12 2 TL 


ſociety 


x» 


TC NATURAL EAW: © 2 
ſociety, beſides thoſe, which are unjuſt in a ſtate of 
nature. All actions, which do harm, and by the harm, 1 
which they do, are an evidence of a hurtful and dan. - 
gerous diſpoſition in the perſon, who commits them, I 
xe crimes. The hurtful or dangerous diſpoſition of 
the criminal is his * guilt, and makes it juſt to puniſh 
him, that is, to inflict ſome evil upon him, which may 
correct or reſtrain that diſpoſition in order to ſecure 
mankind againſt his doing the ſame or the like harm 5 
for the future. If therefore any actions, which, in a N 
ſtate of nature, would have done no harm to mankind, 9 
become hurtful to them in a ſtate of ſociety; ſuch 
actions, though they do not make it juſt for individu- 
als, acting ſeparately, to puniſn the doer of them, will 
make it juſt for a ee, or r for the civil man to 
puniſh him. It. | 

Perhaps we may ſee the truth of this relideiig 
more clearly in the caſe of reparation, than we do in 
the caſe of puniſhment. The natural rule of reparation. 
anongſt ſeparate individuals is, that no reparation is 
y 2 cue, where no damage has been done. And the rule 
ety, Wanongſt the members of a civil ſociety is the ſame. 
lh. But we cannot conclude from hence, that there is no 


lent- reparation due, amongſt the members of a civil ſoci- 
pu- Mey, in any inſtance, but where it would have been 
tions due amongſt ſeparate individuals. Mankind in a 
when tate of civil ſociety acquire many ſtrict or perfect 


nights, which they had not in a tate of nature: ſuch 
ions therefore may do damage amongſt the mem- 
ders of civil ſociety, as would have done no damage 
amongſt ſeparate individuals. The natural rule is the 
ame in both caſes; but it is different in its 0 


ibid. FE. | See B. C. XVII. III. 


{ow 


5 29 
but many actions may be attended with an oblioatio 
| ſhall find, that the words admit of three ſenſes; in'the 


_ firſt ſenſe this principle is not true; in another ſenſe, 
the reaſon; why nothing elſe is-puniſhable by mankind, 


1 of any human act, their rights, for inſtance, to life, to 


i e ſtae of Bchh, as well 4 in a fidge Enes 


ſame time, that the magiſtrate has a right to puniſh 


-\ 
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reparation is due; unleſs ſome damage has been das 


to make reparation in a ſtate of ſociety, which were not 
attended with ſuch an obligation in a Rate of nature, 
not puniſi any thing beſides / natural injuſtice; |; But if 


when they are conſidered as ſeparate individuals, does 
not extend to them, when conſidered as members of N nati 
a civil ſociety, and conſequently this principle, though B 
it is true, will be nothing to the purpoſe; and ina ¶ juſt 
third ſenſe of the ſame words, we may reduce what- of » 
ever is puniſhable by the civil magiſtrate to the WW latio 
notion of natural injuſtice, though we contend at the ¶ whic 


many actions, which were not — or which 
even could not exiſt, in a ſtate of nature, -- - | 

Natural injuſtice, in its moſt proper a6 rig fol 
ſignifies the doing harm to mankind by violating 
what are ſtrictly and properly called their -naturd 
rights, that is, ſuch rights as belong to mankind or- 
ginally by the gift of nature without the intervention 


liberty, to freedom from pain &c. In this ſenſe of the 
words natural injuſtice — it is not true that nothing 
elſe is puniſhable by individuals in the liberty of na. 
ture. The law of nature forbids: the violation of tbeit 


adventitious rights, as well as of their natural * ſtuatic 
* I. C. II. VIII. 
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3 
who by having done harm already, in reſpect either 


of their ſtrictly natural or of their adventitious rights, 


has ſhewn, that he is diſpoſed and is likely to do them 
harm again; if he is not corrected or reſtrained. Un- 
leſs the right of puniſhing, as it ſubſiſts amongſt in- 
dividuals in a ſtate of natural liberty, extended to the 
violation of their adventitious rights; it would not be 
lawful for ſeparate individuals to puniſh: theft; becauſe. 
theft is a violation of property, and the right af 5 pro 
perty is of the wanne _ not of AR 1 
natural fort... it 
But ſuppoſe we aw "th eee, natural . 
juſtice, and underſtand by it not merely the violation 
of what are ſtrictly called natural rights, but the vio- 
which are ſometimes in a; larger ſenſe called natural 
rights, as belonging to mankind in a ſtate of nature. 
la this ſenſe it is true, that ſeparate individuals cannot 
puniſh. any thing beſides natural injuſtice, But their 
right to puniſn even this is founded merely in its be- 
og injuſtice, and not in its being preciſely. natural 
muſtice, And conſequently if any other ſort of inju- 
ſtice, beſides what is called natural, was poſſible amongſt 
individuals in a ſtate of nature, they would have the 
lame right to puniſh this other ſort; becauſe this like - 
riſe, though it was not natural injuſtice, would however 
te injuſtice, The reaſon therefore, why they can only | 
pmiſh natural injuſtice, does not depend upon the na- 
tare of the right to puniſh, but upon the particular 
tuation and circumſtances of the n 2 
"See B. f. o. ii. GIL vil. „ 
cannot 
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INSTITUTES OF 
cannot puniſh any thing, beſides natural injuſtice 


other ſort of injuſtice can exiſt. But if the reaſon, 
- which reſtrains their right of puniſhing to natural in- 


Juſtice only, depends upon their ſituation and circum. 


ſtances,. and not upon the nature of the right itſelf, 
the principle here laid down, that individuals in a ſtate 


of natural liberty can puniſh nothing elſe, beſides na. 


tural injuſtice, will be little to the purpoſe, when it is al 
ledged as an argument to prove, that the ſame indivi. 


duals can have no right to puniſh any other fort of in- 


no other ſort of injuſtice could exiſt. When therefore, 


Juſtice, after they are united into a civil ſociety. For 


in civil ſociety their ſituation and circumſtances are fo 


altered, that another ſort of injuſtice, beſides what is 


here called natural, becomes poſſible. The cauſe 
therefore, which in a ſtate of nature reſtrained puniſh- 
ment to.natural injuſtice, is then removed. It was be- 
fore a reſtraint in fact and not of right; they could 
not puniſh any injuſtice, beſides natural injuſtice; not 
becauſe no other act of "injuſtice is puniſhable upon 

fame grounds, that natural injuſtice is, but becauſe 


by the introduction of civil ſociety, another ſort of in- 


Juſtice becomes poſſible; the reſtraint, that there was 
in fact upon their right of puniſhing before, is taken 


off; and this other ſort of injuſtice becomes puniſhable 


upon the ſame principles of the law of nature, which 
gave them in a ſtate of equality a right to puniſh na- 
© tural injuſtice. 'This other ſort of injuſtice may be call 


ed ſocial injuſtice, which, as far as it can be diſtin- 


guiſhed from natural, conſiſts in doing harm to man- 
kind by violating any rights, which belong to them 
in a a of civil ys and are different from the 

| rights, 
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a take 
Mankind in A — — — 
any perſon, who has deſignedly and maliciouſly com- 
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they have ſuffered cauſeleſs harm from him already, and 
find from thence, that he is diſpoſed to do them future 
harm, allows them to guard againſt ſuch future harm, 
by correcting or reſtraining him. This principle of the 
law of nature extends to ſocial injuſtice,” and is not 
confined to natural injuſtice : becauſe one ſort of in- 
juſtice does harm to mankind, as well as the other; 
and the law of nature no more forbids them to guard 
themſelves againſt one fort of harm, hemp aca 
them to guard themſelves againſt the other. = 
Natural injuſtice, in a third ſenſe of the works, may 
mean the violation of any right, which is -under the 
protection of the law of nature, that is, any right of 
which the law of nature forbids the violation, In this 
ſenſe individuals in the liberty of nature have certainly 
no right to puniſh any thing elſe, beſides natural in- 


civil magiſtrate has no right to puniſh any thing elle. 
But it will be no conſequence, that the ſociety, or the 
civil magiſtrate for the ſociety, has not a right to pu- 
niſh many actions, which were not puniſhable by ſepa- 
rate and independent individuals. For the focial rights 


of mankind are, in this ſenſe of the words, as much na- 
tural rights, as any that belonged to them originally by 
the gift of nature, or as any that belonged to them 
ether originally or adventitiouſly in a ſtate of nature. 
All their ſocial rights are acquired conſiſtently with 
te law of watts: W Soap fans 1 

reg 
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mitted any injuſtice ; becauſe the law of nature, when 0 


juſtice: and we may grant too, that a civil ſociety or 1 


| \SE ES _ 
expreſs or- racir, OR direct or implyed: d 4 
rights, which are fo acquired, are equally under the 
protection of the law of nature; becauſe this\la 
equally forbids the violation of any of them. 
It̃᷑t is a crime for any man, who is a Webers ful 
ſociety; to joyn with the enemy in time of war and fight 
againſt that ſociety. But if we confine the notion of 
natural injuſtice to the violation of ſuch righits, as be. 
longed to mankind in a ſtate of nature, this, though 

ve call it a crime, cannot be an act of natural injuſtice; 
for it is fo far from violating any ſuch right, that in 
ſtate of nature, the act itſelf would be impoſſible. No 
man can fight againſt the ſociety, of which he is a mem. 
ber, when he is not a member of any ſociety at all. The 
ſocial injuſtiee of the act is what makes it criminal: the 
| ſociety, when he became a member of it, acquired, by WI'2* 
his own conſent, a right to his aſſiſtance towards ſecu- 
ring andadvancing the general good : and to joyn with 
the enemy in fighting againſt it is a violation of thi 
right. In one ſenſe indeed this is an act of natural in- 


juſtice, and in ſuch. a ſenſe, as will make it puniſhable il! 
upon principles of the law of nature. Though it is not ee 
a violation of any right, which belonged to mankindin 4. 
a ſtate of nature, yet it is a violation of ſuch a right, x Ne ple 
was acquired agreeably to the law of nature, and is under Pon 


the protection of this law. What has here been fad en h 
concerning one inſtance of treaſon, will be applicable 
to many other inſtances; the crimes, which are ranked 
under this head, conſiſt in ſuch acts, as were impoſſible 
[and therefore could; not be puniſhable, in a ſtate of n 
ture. But he would in the mean time be thought to 
maintain a doctrine very unreaſonable in itſelf, and very e 
deſtructive to his country, wha ſhould contend, that 

treaſon 

n ee B. L c. . vin. 
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'reaſon is not pu iſhable in a ſtate of ſociety, becauſe 
e eee 58-165 eee ſubliſts in 4 
of nature. * & 
Where a man has 8 anoduced by . own ſheep; 
he would in a ſtate of nature be at liberty to carry it to 
any place, that he pleaſed; and to fell it to any perſons, 
that he pleaſed, This liberry 1 is not reſtrained merely 
by the act of ſocial union; he may be a member of a 
15 ſociety, and yet be at liberty to carry his own 
wool to a foreign market, and to {ell it there to foreign- 
ers, This is no act of natural injuſtice, in one ſenſe of 
the words; becauſe it is no violation of any right, that 
belonged to mankind in a ſtate of nature. And it is no 
of ſocial injuſtice by any immediate effect of the 
ſocial compact. When we conſider the owner of the 
woo), as a member of any civil ſociety, the ſociety has 
indeed a right, in conſequence of the ſocial compact, to 
inder him from diſpoſing of his wool in ſuch a manner, 
23 appears to the common underſtanding to be hurtful 
t the public. But whether the ſelling of it to foreigners / 
ill be hurtful to the public, or not, in the judgment of 
common underſtanding, appears only by the laws. 
2 will therefore continue at liberty to fell it to whom 
he pleaſes; as long as the laws of his country are ſilent 
upon this head. But as ſoon as theſe laws have forbid- 
den him to ſell it to foreigners ; ſuch felling becomes 
n act of ſocial injuſtice; and the ſociety will upon the 
rinciples of the law of nature have a right to puniſh 
im for it. I ſay upon the principles of the law of na- 
re; becauſe the law of nature leaves all the members 
i the ſociety acting joyntly, that is, it leaves the ſo- 
ity itſelf, or the civil magiſtrate acting in its ſtead, at 
0 to _ any perſon, who * does cauſe- 
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leſs harm; whether that harm affects mankind in fs p. 
rights, as were the original gift of nature, or in ſuc, {ſeit 

as were acquired in a ſtate of nature, or in ſuch; as vm the 
1 in a 2 of ae. Wan to: he" law d int 
ang. an 

_— —— lewdnel; prodicvlity, Ri Wench 1 7 

4 oY von to the vicious themſelves, and no harm w ta 
others, when mankind are conſidered as ſeparate a 
unconnected individuals. They are therefore fuk N 
crimes, as mankind are not at liberty to puniſh in aa ¶ Norb 
of nature. Theſe vices may, and moſt probably will, lea 

men to ſome act of natural injuſtice; and when the 
do, though this act is puniſhable, yet ſtill the vices WF 
themſelves, as no natural injuſtice is included in the uo ben 
tion of them, are only the remote occaſion of the p. 
niſhment. But in a ſtate of ſociety it is otherwiſe. A 0 
the compact, which unites mankind into a civil ſociety, ¶ Nrbi 
binds all and each of the members on the one hand to 
advance the general good, in ſuch a manner as the com 
mon underſtanding ſhall preſcribe, ſo it gives the ſociety 

on the other hand a right to demand this of all ad ure 1 
each of the members. When the laws therefore, in 
view to the general good, have forbidden theſe vices, ¶ Nutho 
they become matter of ſocial injuſtice ; and the ſoap 
has a right, upon the principles of the law of natur, WP alle 

to puniſh thoſe, who are guilty of them. bur e 

In like manner offences againſt God, though they & 
not objects of human puniſhment in a ſtate of natut e con 

may be puniſhed by the civil magiſtrate in a ſtate d 
ſociety. When we conſider mankind as ſeparate indypolit 
viduals, there is no natural injuſtice towards mankinallP grat 
included in theſe offences. But when the ſame offenœſ ys, 

ige BI. C. XVIII. I. ibis. uppo 
| | od 
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in their manners; the ſociety: has a right to forbid them: 
2 d when they are I 0g eee e 


e. And cenainl if fach ations, as are it all reſpects. 

ent eparate individuals, not only as they 

jo no harm to in but likewiſe as they are not 
orbidden at all by the law of nature, become puniſn- 
ble in a ſtate of ſociety, when the civil laws of the 
ociety have forbidden them, in view to the general 
od; there is no reaſon to imagine, that atheiſm, blaſs, 
* profaneneſs, and irreligion, are ſo far ſanctifyed 
y being in their own nature offences againſt God, 
w exempt them from civil penalties, when they are 
orbidden by the civil en nnn e ee 
good. 
| 'Grotius nite te in any bene — want I 
| benevolence is puniſhable by man. In a ſtate of na- 
ure it certainly is not puniſhable for "reaſons, which. 
ſomething different from thoſe aſſigned by our 
thor, Theſe reaſons have already been explaned at 
ge in their proper ®place. And if we were diſpoſed/ 
allow any weight to- our authors in fa- 
vur of his own opinion, when mankind are conſidered, 
individuals; it has certainly no weight at all, when 
t conſider them, as united into a civil ſociety. Thoſe 
es, he ſays, are not to be puniſhed by men, whoſe 
polite virtues cannot be produced by conftraint, ſuch. 
gratitude, liberality, compaſſion, and kindneſs. When 
Mays, that liberality cannot, be produced by conſtraint, . 
uppoſe him to mean, that force or fear, though they 


ILIT. c. xx. xx. W ibid. FIX. 
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| may make a man give his 
him liberal; beeauſe liberality implys, that he is le 
give it away by a diſpoſition. to do good. In the lit 
ſenſe it may. be ſaid, that force or fear cannot make: 
either threatened or inflicted, cannot influence him 9 
make ſuitable returns to his benefactors z but becuy 
no returns, which ariſe from conſtraint, and not fron 
the good diſpoſition” of his .own mind, can be call 
gratitude. The fear of puniſhment may likewiſe induc 
a man to aſſiſt thoſe, who ſtand in need of his aſliſtanc: 
but Grotius would not call the good, which he 
does, for fear of being puniſhed, if he was to do othe- 
wiſe, by the name of kindneſs; becauſe it does not ait 

tom the benevolent diſpoſition of his heart. 
No ſuppoſing it for the preſent to be true, that neithe 
actual puniſhment nor the fear of puniſhment can pm 
duce thoſe virtues; the only conſequence is, that punil- 
ment, when it is either inflicted or threatened, in order 
to produce them, will be of no benefit to the perſon, up- 
on whom it is inflicted, or againſt whom it is threatened, 
What he has ſuffered already, or what he may be afrid 
of ſuffering hereafter, cannot produce theſe yirtues in 
him, ſo as to make him a better man. But in the mea 
time, though ſuch puniſhment ſhould happen to be 
bf no benefit to the vicious man himſelf, it may bed 
great benefit to others, by making him a more uſeful 
member of ſociety, whether he will or not. Though! 
cannot produce the virtues themſelves, it may product 
the outward effect of them. Suppoſe for inſtance, thi 
puniſhment cannot make a man liberal, yet certainly it 
may force him to give what he can ſpare, from his om 
ere, to thoſe, who are in need z and it may | 5 
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| theſe purpoſes by the good diſpoſition of his heart, but 
when he is conſtrained thus to diſpoſe of them by the 


S 


make a man grateful ; it may however ſecure a return 
of what will be as beneficial to thoſe, who have done 
him favours, as if he had been led to make the return 
by his own virtue. Now the juſtice of puniſhment in 
thoſe inſtances, where no one queſtions its conſiſtency 
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benefit, which the criminal receives from it. The 


change by mending his inward diſpoſition, or by mak- 
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notwithſtanding ſuch puniſhment, whilſt it corrects 
the outward. behaviour of the criminal, may fail of 
correcting his heart; the ſuppoſed impoſſibility of pro- 
ducing inward benevolence by puniſhment can be no 
reaſon, why the law of nature ſhould not allow man- 
kind to puniſh acts of inhomanicy, e wok or in- 
gratitude, - # | 45 

But what has — ſuppoſed is not 1 univer- 
lally true: we cannot grant, that the fear of puniſh- 
ment can never produce a benevolent diſpoſition. Pu- 
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uſeful 


F attended with this effect: ir, Ps that 
® See B. I. C. XVIII. IIK 1 
8 | as 


him bis 49 pant roots, From. i aun aaphhirs, 
chan he ccherve would hve fared, The naked may 


fear of puniſhment. Suppoſe, that puniſhment cannot 


with the law of nature, does not depend upon the 
primary end of it is ti change his-outward behaviour for 
the ſecurity of others: and this end is what makes it juſt 
to puniſh himʒ whether the puniſhment produces ſuch a 


ing him afraid to offend again. If therefore the law of 
nature allows mankind to -puniſh act s of injuſtice, - 


niſhment perhaps may in the firſt inſtance ſeldom be 
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What a man is conftrained to do, in the firſt inſtae 
through fear, may in time and by uſe grow habitug 


to him, His bad diſpoſition, when it has long been key 
under by ſuch conſtraint, may at length be correted: 
and thus the puniſhment or the fear, which at fir 
produced only the outward effects of benevolence 
may by degrees produce the virtue itſelf. The com. 
mon conſent of mankind favours this opinion. Parent 


act upon it, when they diſcourage or correct their child. 


ren for ſuch inſtances of behaviour, as betray a wantdf 


gratitude, or liberality, or tenderneſs. © They hope by 


ſuch diſcouragement or correction, not only to reſtran 
the outward. behaviour of their children, but to bring 
them by degrees to a better temper of mind. - 
"However, neither the deſign of producing the out 
ward effects of benevolence for the benefit of mann 


vor the deſign of amending the diſpoſition of the vidou | 


for their own benefit, will be- ſufficient to give indivi- 
duals a right of puniſhing the vices, that are oppoſite 
to'this virtue. For though the reaſon here alledged by 
our author does not prove, that they have no fuct 


right; it has been elſewhere proved by other reaſons 
We can have no right to make a man ſuffer for nat 


doing what we have no right to demand of him; hov- 


ever reaſonable it might be for us to expect it of him. 
But what is matter only of imperfect right or reaſon- 


able expectation amongſt individuals in the liberty 


of nature, may become matter of perfect right in 
ſtate of civil ſociety. A contract, even in the liberty af 


nature, will give us a right to a thing, which was not 
our own before: whoever witheld the thing from us, 
before it was made our own by ſome compact, migit 
perhaps be chargeable with wanting kindneſs: but who 

| | | euer 
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dl WW chargeable with injuſtice. This is the effect of com- 
R pads in general: and an effect of the fame fort may 
d: be produced by the ſocial compact in particular, All 
te members of the ſame civil ſociety bind themſelves, 
e, by this compact, to do whatever the common under- 
mn. Wanding, ſpeaking by the laws, ſhall direct them to do, 
its Win order to advance or ſecure the general good. And 
d. conſequently, whatever outward acts of benevolence the 
of {ia preſcribes, they become due of perfect right to the 
by WWſeveral individuals, who are the objects of thoſe acts: 
an not to do that good, which the law requires to be done, 
is to withold what is no longer matter of favour, but 


of ſtrict juſtice. When the want of natural benevolence, 

in any particular inſtance, is thus become ſocial injuſtice 
by means of civil laws, which are founded in the facial 
compact, that is, in our own conſent; ſuch want of 

benevolence, though it was not puniſhable by indivi- 

duals in a ſtate” of nature, will upon the principles of 
the law of nature be e ta ” the civil 22 

in a ſtate of ſociety, 
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L Differene dane civil lem and a compat?. II. Cai 
conſtitutions eſtabliſped partly by law and partly by con 
pad. III. Internal and eternal obligation of civil lun 
IV. A civil law obliges internally, «when it is made au 


_ » promiiligated. V. The ſanftions of civil law product it 


Difference I. 


external obligation. VI. Penal ſanttions not eſſential i 
civil latus. VII. Proper matter of civillaws. VIII. Mat 
ter of natural right and wrong may be matter of aui 
law. IX. Givil laws not confined to matters of natual 
right or wrong. X. Rights of mankind may be changd 
© by civil laws. XI. Effects of civil laws on promiſe; 
contrabis, and oaths. XII. What obligation to perfor 
aà void promiſe, contract, or oath. XIII. Effet of cui 
. Jaws on the promiſes, contracts, or oaths of kings; wil 
Have legiſtative power. XIV. Effect of civil laws u 
- marriage. XV . Civil laws are written or unuritim 
XVI. Unwritten laws how ęſtabliſped. XVII. Us 
 noritten law more difficult to be aſcertained than uriliu 
Jaw. XVIII. Unwritten laws bow repealed. XIX. Writ: 
ten laws cannot be repealed by preſcription. XX. Gm 
divifion of civil laws, XXI. In ſome conſtitutions it 
civil laws of ſucceſſion to the crown cannot be funds 
mental laws. XXII. Controverted fucteſſion may it 
ſettled by civil laws. 


HEN we conſider only the general notion o 
a law, there appears to be a plane difference 
between poſitive laws and compacts. A compact is a 


- compatt. act of two or more perſons, which produces an obligs 


»See B. I. C.XIIL $I, # 


c. M. NATURAL LAW. 
tion upon thoſe, who make themſelves parties to it, by 
their own immediate or direct conſent. A law is an 
act of a ſuperiour, which obliges all, who are under his 
bee are concerned in the matter of 
law, and as far as the legiſlator intended 3 
en; whether they nnd aan and dh ers 
$0.18 of M. | 
But the ſuperiority of a civil denn chat oy = 7 
right, which a civil legiſlator has to preſcribe laws to 
the members of a civil ſociety, ariſes from their own 


y be between a poſitive law and a compact, when we 
der only the general notion of a poſitive law; the 
ifference between a civil law and a compact is leſs ap- 
parent: becauſe the obligation of civil laws, as well 
23 the obligation of compacts, ariſes from the conſent 
of thoſe, who are obliged by them. The mark of di- 
ſtindion between them conſiſts in the different ſort of 
conſent, from which their obligation ariſes. No perſon 
is obliged by a compact, beſides thoſe, who make 
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ten. 
Us {WE themſelves parties to it by ſome immediate or direct 
act of conſent. But all perſons are obliged by the laws 


of a civil ſociety, whether they make themſelves, parties 
o them by any immediate and direct conſent, or not; 
if they have only made themſelves parties to them by a 
remote or indirect conſent, When a ſociety is formed 
ſor the ſake of carrying on ſome certain purpoſe, 

whether it is a civil ſociety or a ſociety of any other 
ort; the ſeveral * individuals, who joyn themſelves to 
t, either conſent expreſsly, or by the act of ſo joyning 
bemſelves to it, are underſtood tacitly to conſent to 
lig: es B. I. C. I $V. © See B. II. C. III. $1. B. em. 
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xaſent : and conſequently, whatever difference there 


de einig en this ee by 6 ſuch cu a the 
common underſtanding ſhall approve and preſcribe, 


Now the purpoſe, for which a civil ſociety is formed, 


is the general ſecurity and the general intereſt of the 
whole and of its ſeveral parts. Every man therefore, by 
canſenting to make himſelf a member of a civil ſociety, 
agrees immediately or directly, that theſe purpoſes ſhal 
be carryed 'on, and that he will concur in carrying 
them on, by ſuch meaſures, as the common under. 
| ſanding of the ſociety ſhall approve of and preſcribe. 


Thus far he is engaged only in a compact, which 


obliges him by means of his own immediate or dire 
conſent : and without ſuch immediate or direct conſent 
he would be no party to it, nor be any ways con- 
cerned in its obligation. But by this compact he gives 
the ſociety a legiſlative power over him; that is, he 
gives it a right to preſcribe ſuch rules for his conduct, 
as the common underſtanding of the ſociety ſhall judge 
to be neceſſary or conducive to the general good. And 
conſequently by the fame compact he obliges himſelf 
to obſerve theſe rules, when they are ſo preſcribed; 
whether at the time of preſcribing them he immediate- 
ly and dire&ly conſents to them, or diſapproves them 


and even proteſts againſt them. In the mean time the 


obligation of theſe rules, which are nothing elſe but the 
civil laws of the ſociety, is ultimately derived from li 
own conſent, Though he does not immediately and 
directly conſent to the laws at the time of making them; 
yet he remotely and indirectly conſented to them by 
becoming a party to the ſocial compact. If he had not 
conſented to make himſelf a party to that compact, 
the ſociety would have had no legiſlative power over 
him; and conſequently he would not have been obliged 
to obſerve any laws that it might preſcribe. 

| | n 


515 which mikey a law 3 us, oy — 
conſent, which makes us parties to a compact, lies nearer 
to view, and may perhaps be ſeen more clearly, than in 
the complicated buſineſs of civil ſociety. A number of 
individuals, ſuppoſe twenty, that have no particular 
connections with one another, have a deſign of engag- 
ing in fome undertaking, which is to be carryed on by 
their joynt labour and at their joynt expence. When 
they meet to deliberate upon rhe proper meaſures, which 
are to be purſued, each of them is at liberty to judge 


and though fifteen out of the twenty ſhould agree in 
their judgment; yet no act of theirs would bind the 
other five. Nothing can bind all and each of them, 
but the immediate and dire& conſent of all and 
each. And ſuch an act of conſent is a compact. But 
ſuppoſe, that theſe twenty individuals, before any par- 
ticular meaſures were propoſed, had formed themſelves 
into a ſociety for carrying on the undertaking, which 
they have in view, and had entered into a general 
agreement to act joyntly in carrying it on, according 
to the common ſenſe of the whole number; this agree- 
ment would likewiſe have been a compact; it would 
have obliged each of the individuals no otherwiſe, than 
bis WH as each of them had made himſelf a party to it, by his 
and own immediate or direct conſent. But the effect of 
n boch a compact will be, that when any meaſure is 
by WM pproved and preſcribed by fifteen out of the twenty, 
not i the other five, though they diſlike it, and difſent from 
act, Wi it, vill be obliged to purſue it. Such meaſures or ſuch 
rules of acting, as are agreed upon by the majority, 
viich fpeaks the common ſenſe of the whole, are laws 
| | to 
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and to determine for himſelf concerning thoſe meaſures: 
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d the reſt 4, they bind che reſts, not as a compact b 
upon account of their immediate and direct conſen, 
but upon account of their remote and indirect conſent 
implyed in a previous compact, by which they obliged 
themſelves, in whatever relates to the common Pure 
poſe, to obſerve ſuch rules and to purſue ſuch meaſure, 
as the common e e ſhould ie ad 
de 
The caſe of a civil . in a 8 5 
is exactly the fame with this: each individual, by be. 
coming a member of the ſociety, conſents to carry a 
the purpoſes of a civil ſociety joyntly with the reſt 
that is, in ſuch a manner and by ſuch means, as ſhal 
be approved and preſcribed by the joynt underſtand 
ing or common. ſenſe of the ſociety. This immediate 
or direct act of his own conſent is what gives the ſoc- 

. - ety a general legiſlative power over him, or a general 
right to lay down rules for his conduct, in order to 
ſecure and advance the common good. Whateve 
particular rules therefore are approved and, preſcribed 
by the majority, which ſpeaks the common ſenſe di 
the whole ſociety, he is obliged to follow -theſe-ruls, 
whether he happens to be in the majority or not. On 
the one hand therefore they are not compacts; becauſe, 
by the ſuppoſition of his voting with the minority, be 
does not make himſelf a party to them by any imme- 
diate or direct act of his own conſent. But then on 
the other hand they do not oblige him without his 
own conſent; becauſe he remotely or indirectly con- 
ſented to them, by conſenting originally to purſue the 
proper purpoſes of a civil ſociety, joyntly with the 
other members, under the conduct. of the common 
16 | 


In 


another. It may thereſbre be aſkked, in what ſenſe the 


individual is ſuperiour to any other individual, and 
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non underſtanding, and to compel him by the com- 
mon force to obſerve its directions, if he is unwilling 
or refuſes to obſerve them other wiſe. Such a right, as 


intelligible, when it belongs to a great number of indi- 
viduals acting joyntly, that is, to the collective body 
of a ſociety, as when it belongs to a legiſlative "__ 
conſiſting only of a few, or perhaps only of one. 

II. The mere act of civil union veſts the civil hs 
giſlative power only in the collective body of the ſo- 
ciety: no other laws will be binding upon each of the 
members in conſequence of this ſingle act, beſides 
thoſe, which are eſtabliſhed by the whole or by the com 
greater part of the whole. Wherever therefore any 
particular part of a civil ſociety has an excluſive legiſ- 


S 2053 + Ez78 > x 


= 
_ 


Fey. And ſince no civil laws are binding upon the ſeveral 
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conſequence of their own conſent; the act by which 
Ser h. I. C. y. 


In 


"ay 


0 al —— men. ie —— | 
vil laws of this ſociety ean be called the acts f 4 
ſuperiour? But though in à perfect democracy no on 


nuch leſs to all the reſt; yet the whole body c- 
fdered joyntly is ſuperiour to any one of its members 
my individual” has united himſelf to it, has a right to 


this, is all, that we mean, when we ſay, that civil laws 
ae the acts of a ſuperiour. And this ſuperiority is as 


Civil con- 
ſtitutions 


eſtabliſhed 


* 


partly 


ich legilative body by ſome farther act of the foci- 


individuals, who are members of a civil ſociety, but in 
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fame collective body and the particular perſons, who 
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is eſtabliſhed, ber e — Sem 
times we conſider this act of joynt conſent as a lay, 


and call it the law of the civil conſtitution. Somnine 


we conſider it as a compact, and ſay, that a king n iſ 
monarchies, or the nobles in ariſtocracies, or the n 
preſentatives of the people in unn which ar 
adminiſtered by repreſentatives, derive their power fron 
compact. There is ſome reaſon for — it by theſ⸗ 


different names; becauſe, in reſpect of what paſſes bo 


tween the collective body and the ſeveral memben, 
it is a law; and in reſpect of what paſſes: between the 


are called to the office Wannen 
ed into a legiſlative body, it is a compact. 
When a civil ſociety, in view to the general gyod, 


| his agreed to introduce and eſtabliſh any particulr 
form of civil government; the ſeveral members ue 


obliged to ſubmit to this form; though ſome of then 
might perhaps be of opinion, that it is not a proper 
or a beneficial form, and might publicly declare, that 
they do not agree to it. There is no more reaſon i 
the nature of the thing, why this act of the ſociety 
ſhould not be binding upon all its members without 
the immediate and direct conſent of each, than there 


is, why any other act of the ſociety ſhould not be 


binding upon all without a like conſent of each. The 
original compact of civil union gives the collective 
body a power to oblige each of its members to cot. 
form to whatever the common underſtanding approves 
and preſcribes for the general good. If therefore i 
ſhould appear to the common . chat! 


f Ibid. 5 
5 legiſltin 
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gil tive body of this or of a 
e conducive to the general good, and the majority of 
ee ſhould agree to eſtabliſh ſuch a legiſlative 
ody each of the members, even thoſe, who are in the 
Wrinority, will be obliged to comply with ſuch eſta- 
ihment. Thus far the conſtitution of civil govern- 
nent is eſtabliſhed by a law. The legiſlative body, 
which is to be introduced, does not indeed make this 
aw; for no act of this body, till it is eſtabliſhed, can 
x binding either upon the ſociety in general or upon 
the ſeveral members of it in particular. The law 
Perefore which introduces and eſtabliſhes the form of 
e legiſlative body muſt be the joynt act of the col- 
five body. And this act, when we conſider it in 
epet of the ſeveral members, may rather be called 
law than a compact; becauſe it obliges even thoſe, 
tho immediately and directly diſſent from it, at the 
ime of making it; and this obligation atiſes from that 
mote and indirect conſent, which they gave to the 
ture acts of the ſociety by making themſelves parties 
o the ſocial compact. But this act of the collective 
ody, though it binds the ſeveral members of the ſo- 
ety as a law, can be binding upon the collective body 
tif only as a compact: nothing, but the immediate 
r direct conſent of the collective body of a civil ſo- 
ty, can take from ſuch body the legiſlative power, 
uch it has by means of civil union, and lodge Fins 
ner excluſively in ſome particular par. Wo 
lll. When the right, which a civil ſociety, or the 1 Internal 
ilative body of ſuch ſociety, has to preſcribe laws to nab 
e ſeveral members of it, is called a natural right or a gation of 
git of the law of nature; it is neceſſary to obſerve in ve 
hat * we call j it ſo. | 
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Vr -e e by wee g of nature. Al 
mankind are placed by nature in a ſtate of equiliq 
and conſequently whatever right any one man may hm 
to preſeribe laws to a number, or whatever right ay 
number of men may have to preſcribe laws — 
right muſt be of the adventitious ſort and cannot in ti 
ſtricteſt ſenſe of the words be a natural right. 
But we frequently enlarge the ſenſe of the war 
and mean by the natural rights of mankind, not oh 
ſuch rights, as belonged to them by the gift of natun, 
but ſuch adventitious rights likewiſe, as either did ſub 
fiſt, or might have ſubſiſted, in a ſtate of nature. 
ver, the right, which a civil ſociety has to preſcribe | 
to its members, cannot be a natural right in this enlaydl 
ſenſe. of the words; becauſe the notion of this legiſlatin 
— of civil ſociee x. 
There is ſtill a third ſenſe, in which theright fn 
kind may be called natural rights, or rights of the k 
af nature: whatever rights are acquired by ſuch men 
as are natural, or agreeable to the law of nature, 
under the protection of this law, and may therefor 
be called natural rights, or rights of the law of natur 
® becauſe this law forbids the violation of them, The k 
giſlative power of a civil ſociety, or of the legiſlaty 
body of ſuch a ſociety, is a right of this ſort. The i 
ciety acquires it by the immediate and direct conſent 
the ſeveral individuals, who make themſelves membe 
of ſuch ſociety; and the legiſlative body acquires it, 
by the immediate and direct conſent of the colled! 
body of the ſociety, ſo by the remote and indirect c 


b See B. I. E. Int. b See B. I. C. II. $ VII. - 
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pn of the even] enen I chexefore.x b trace the 
of civil laws back to its higheſt ſource, we 
ſhall find, that it is. derived out of the law of nature. 
The immediate cauſe of the obligation of civil laws is 
the authority of the legiſlative body: this authority is 
veſted in the legiſlative body by a compact, between 
ſuch body and the collective body of the ſociety ; and 
this compact is binding upon the ſeveral members, in 
conſequence of their having conſented, and made them · 
ſelves parties, to the firſt ſocial compact, which gave 
the ſociety a right to bind all and each of them to what- 
ever the common underſtanding ſhould approve and 
preſcribe for the ſecurity and advancement of the gene- 
nl good. But ſince obligations ariſing from conſent are 
cobligations of the law of nature; it follows, that the 
vembers of any civil ſociety are obliged by the law of 
nature to obey the civil laws of it; becauſe the obliga 
ton of theſe civil laws ariſes from their on conſent. 
The obligation of civil laws, as it is thus derived from 
the law of nature, reſts upon the conſciences of man- 
kind, and is called the internal obligation of ſuch laws. 
Whatever is the foundation of moral obligation, in 
reſpect of any other parts of the law of nature, whe- 
ther it is the will of God, who has made happineſs the 
natural effect of our obedience and miſery of our diſ- 
cbedience, or the ſuggeſtions of a moral ſenſe, or the 


Ken together; there is the fame foundation of our * 
ation to obey the laws of our country. 

[Cl laws, hke the law of nature, from which the 
je derived, might fail of producing their effect; that 
they might fail of ſecuring and advancing the good 
'Grot. Proleg. 15. 16. * See B. I. CI. (VI. | + 


litneſs and relations of things, or all theſe principles | 
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INSTITUTES or | "mg 
of the ſociety in general and of its ſeveral members i 
particular; if it was wholly left to mens own conſcie, 
ces, whether they would obſerve theſe laws or not. Bu 
wherever the law of nature gives a right to demand 
that any thing ſhould be done or be avoided, it like. 
wiſe gives a right to ſupport this demand by the uſe d 
force. Thus in a ſtate of natural liberty, as the law 
nature forbids doing an injury, fo it gives individual; 
right to defend themſelves by force againſt an injur, 
Which they are likely to ſuffer, and to obtain reparatiag 
or to inflit'puniſhment upon account of an injury, which 
they have ſuffered. In like manner, where mankind ar 
united into a civil ſociety, as the law of nature forbids 
the violation of the civil laws of ſuch ſociety, ſo it 
gives the ſociety a right to make uſe of force for the 
ſupport of them. The only difference in this reſpect be. 
tween a ſtate of nature and a ſtate of ſociety is, that i 
a ſtate of nature this force is in the hands of individual, 
and may be uſed at their diſcretion; whereas in a ſtat 
of ſociety, it is in the hands of the public or of the 
executive body, and can only be uſed under the dir. 
Cition of the common underſtanding. 
If either through want of {kill or through want d 
attention we ſee no reaſons in point of confcience for 
obeying the laws of our country; or if through malice 
or through ſelfiſhneſs we allow no weight to thoſe 
reaſons, when we do ſee them; obedience may ſtill be 
obtained by means of the common force. The appte- 
henſion, that this force will interpoſe in ſupport of the 
laws, and will either prevent us from being gainers, of 
will perhaps make us loſers, by breaking them, is ſuch 
a a reaſon for obeying them, as lies plane and open to 


the moſt unſkilful and inattentive, and will be like 
in 


V. NATURAL LAW: Ro 
e n 5,7 OY bh ; 
nd i es Yn 0 | 
dence. The obligation to obey the laws, which 
riſes from this apprehenſion, that the public force 
ae 


al obligation. 
IV. The vil legiſlator makes or enacts a law, when Advillaw 
e requires the ſubjects to do or to avoid this or that, ni“ 
hich the law expreſſes. But the mere making of a law when it is 
Joes not produce any internal obligation, or bind the — 2 
ubjects in conſcience to obſerve it. No man is natu- gated, - 
ly obliged to obey a law, any farther than he knows, 
* might know, if he pleaſes, what the law is: the 
ill of the legiſlator can be no rule to him, till he is 
cquainted with it, or has ſuch an opportunity of be- 
ng acquainted with it, that, if he is ignorant of it, his 
at n WWenorance muſt be owing to his own neglect. Civil 


uals vs therefore, before they can produce any internal 

ſtate biigation, mult be promulgated or made en ay 

the ell as enacted. 

dir. V. What the legiſlator does fatther, belides enaRting The fan- 


Qions of 
! promulgating a law, in order to obtain obedience c l, 


c thr is called eſtabliſhing it upon ſome ſanction. The 
il obligation of the law ariſes from its ſanctions, obi. 
kickare nothing elſe but the directions, that the legif- gation. 
tive gives to the executive concerning the purpoſes, 


ill be r which the public force is to be uſed, or concerning 
7 e manner of uſing e thoſe, W 
f k W. 

,a From hence it appears, chat the 3 as wel as 
ſuch e internal, obligation of civil laws ariſes from the le- 


ſlator. For though the public force is in the hands of 
e executive body, and the laws more immediately 
VOL. Ii. ä * 


| produce their external effect by the uſe of this rde g 
by the apprehenſion of its being ufed ; yet the exe 
tive body in this inſtance acts only in conformity aid 
the ſanctions, which the legiſlative has eſtabliſhed, 
Penal ſan- VI. The firſt intention of tlie civil legiflator in elt 
ions n0t bſiſhing a law by any ſanction is to procure obedieng 
to civil to ſuch law, to prevent the harm, which the law for 
au. ids, or to obtain the good, which the law command 

4 But his intention does not ſtop here: if he fails of pro 
„ curing obedience to the law in the firſt inſtance, li | 
farther intention is to remedy the harm, that has ben 
done by breaking it, and to hinder them, who lim 
broken i it once, from doing the like again. Theſe int 
tions of the legiſlator may be obtained by two forts 
ſanctions, by ſuch as provide, that he, who breaks tr 
law, ſhall. be no gainer, or ſhall not obtain the pur 
Poſes, which he had in view, by breaking it; ad 
ſuch likewiſe as provide, that he, who breaks the ln 
| hall be a loſer by breaking it. If the law ſays, tht 
deviſes of lands or tenements by will ſhall be you, 
unleſs the will is ſubſcribed by the teſtator in the pr 
ſence of three witneſſes, and is atteſted by thoſe wi 
- nefſes; the ſanction of ſuch a law conſiſts in makin 
the will void: the teſtator cannot obtain the purpd; 
which he had in view, by making ſuch a will; a 
= the teſtamentary heir has no temptation to put ti 
4 teſtator upon making ſuch a will, and no motive 
1 claim under ſuch an one, if it is made, becauſe the l 
vill prevent him from being any gainer by it. Whenls 
law forbids doing a damage of any fort, and co 
-mands, that reparation ſhall be made, if ſuch dam 
is done; the ſanction of the law, which conſiſts c 
in the command to. make reparation, does noi 


j ! | 


aff 
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more than hinder any perſon from being a gainer b ß 

breaking the law: and ſuch a ſanction provides for oh- 

taining the firſt intention of the legiſlator, that is, it 

cures obedience to the law, only by making it not 4A 
rt an perſons while to break it. Now if by rr 

ul ſanction we mean the appointment of a puniſhmentz _ 4 

1 ſanctions as theſe cannot be called penal fanRtions: _ 

ere is no appointment of a puniſhment ; the legiſlator 

* not aim at ſecuring obedience by threatening to 

them loſers, who break the law, or to take any 

ben from them, which they enjoyed before, but oni 

y providing, that they ſhall | be no gainers, or 
t they ſhall obtain no right by breaking it. As 

kn&lions of this fort do not in the firſt inſtance aim at 

ecuring obedience to the law by threatening pyniſh- 

ment, ſo neither do they operate afterwards by inflict- 

g puniſhment in order to prevent thoſe, who have 

e the law once, from breaking it again. They do 

ot look forward to what may be done hereafter, but 

only backward upon what has been done already: they 

do not endeavour to prevent or reſtrain him, who has 


„* lone wrong once, from doing the fame or the like 
aon at another time; they only endeavour, as far as 
rok be, to undo the wrong, which is paſt. If indeed we 
1 eyery interpoſition of the public force, to ſupport 
ua, by the name of 7 miſhment ; then even thoſe 


ws, which only aim at undoing the wrong, that i is 

aſt, may be ſaid to be eſtabliſhed by penal ſanctions : 
cauſe when any perſon, who has broken the law, will 

bold out againſt it, and will keep poſſeſſion of what he 


w_ as unjuſtly gained by breaking 1 it; the law, which for- 
c. n ſuch unjuſt gain, gives thoſe, who have 


Aby the wrong, which he has done, a right to the 
e _ aſſiſtance 


228 


to do them that juſtice, which he refuſes to do ode. 
wiſe. But certainly, where the ſanction of a law pw 

duces only ſuch interpofitions of the public 1 2 
this, it can with no more propriety be called a pend 
ſanction, than what an individual in a ſtate of natur 
does by his own private force for obtaining reparatin 0 


1 ; 


1 ri or "vt 
aſſiſtance of the public force, in order to compel tin il 


of damages can be called a puniſhment. When the wn WW. 


Fo 'makes a will void, it will take care, that what is de 0 


fed in ſuch will ſhall go to the heir in inteſtate ſucceſſia, 


tenements deviſed by the void will, and keeps poſſi 
on, till the other obtains a judicial ſentence ; though 
what he has done is contrary to the law, yet if te 


tion, that led him to do ſuch wrong; it only re 
other purpoſe, this is no puniſhment. The deſign d 
ſuffer any harm in order tof Frevent him from ho bl 


the like again. 


him to do it. Theſe laws inflict no puniſhment, H 


If the teſtamentary heir takes poſſeſſion of the lands ard 


ſubmits to the ſentence, after it is given, the lay i 
fatisfied. When the ſanction looks no farther than the 
wrong, that he did, without regarding the bad diſp po 


him to undo his own act, and inflicts no evil 105 in 
for having done it. Or ſuppoſe, that he holds out aft 
ſentence,” and that the public force interpoſes to oon 
pel him to quit poſſeſſion; yet if it interpoſes for n 


ſuch interpoſition is only to make the a& void in fab 
which the law had made def rights that is, to und 


Wie has tis ben Givi to be the caſe in one iſh 
ſtance is in general the caſe of all laws, which conſid ture 
only the damage, that a man has done by an injuf 


without conſidering the diſpoſition of mind, that 


1 
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1 is willing to malte reparation: and even if he n 
in willing, though the public force interpoſes in ſupport = 
ir: of the law; yet the deſign of this interpoſition is only 

o compel him to do what is juſt, e IT. 
nim for having done what is unjuſt. 
penal fanctions are properly acts of 8 . bs 

an „ich it appoints, that he, who behaves otherwiſe, than 

un och lar directs, ſhall be a loſer, ſhall be deprived of 
nome right, which otherwiſe belonged to him, or ſhall = 

en BN der ſome evil, from which he had otherwiſe a richt 
da ve be free. But ſince the rules, which the civil legiſla» -. 
018: preſcribes for the general good, not only oblige the 

l. conſciences of the ſubjects, but may and do in many 

an tances produce their external effect without ſuch ap- 

i in pontments; the conſequence is, that penal ſanctions 


ve not eſſential to civil laws. 

If we enlarge the notion of penal anions, and; in- 
dude in it any interpoſition of the public force, whether 
this force interpoſes to compel men to do what is right, 
or to make them ſuffer ſome evil for having done what 
b wrong; in this ſenſe of the words, which ſeems 
however to be an improper one, civil laws muſt be 
lowed to depend upon penal ſanCtions for their exter- 
ral obligation. But ſtill theſe ſanctions are not ſo far 
ſential to civil laws, as to make it impoſſible for any 
> law to oblige without them : becauſe the bare 
ing and promulgating a law produces an internal 
bigaion; though nothing, which can be called a 
anion, ſhould be added to the law. Unleſs 
Indeed it ſhould be ſaid after all, that the law of na- 
ture itſelf is ſupported by penal ſanctions, and conſe- 
quently that all civil laws, ſince their internal obliga- 

I is derived from the law of nature, muſt be ulti- 
P 3 5 mately 


UC 


civil laws. 


terms of the ſocial compact; fo. the nature and terms 


this power. Each individual is led by a view to hi 


Wich them in maintaining their ſecurity and benefit, 


the protection of the whole; ſo that the whole oblige 


for this common ſecurity and benefit: and whilſt he 


the ſociety to act for his ſecurity and benefit, where i 


nnn 2 which is inconſiſtent with 


f Klees into civil ſocieties, determine the nature and 


of this compact, which is the foundation of civil legi 
lative power, determine what are the proper objects of 


own ſecurity and benefit to affociate with the reſt; and 
they, by receiving him amongſt them, as a member of il © 
the body politic, agree to aid him in purſuing this end, 
But fince cach and all of them have the ſame end i 
view; they cannot be ſuppoſed to receive him upon 
any other terms, but thoſe of his conſenting to jojn 


And conſequently he, by the act of joyning himſelf to 
them, muſt be underſtood to agree to theſe terms, Thus 
the particular intereſt of each member is taken under 


itſelf to act for his ſecurity and benefit: but at the ſame 
time a common intereſt of the whole is formed; and 
each member obliges himſelf to act joyntly with the 
reſt for this common intereſt. The claim of each mem 
ber upon the ſociety is limited by the obligation, tha 
he lays himſelf under towards the ſociety, and by the 
obligation, that the ſociety is under towards each 
of the other members. He can have no claim upot 


interferes with the common ſecurity and benefit of the 
whole; becauſe he is obliged to act with the fociet] 


lays himſelf under this obligation, he cannot be under 


| i. 


it He can ikewiſe T no * open N 10 

act for his ſecurity and benefit, where 1 it is inconſi fot 

with the ſecurity and benefit of any of the other mem 

bers: becauſe the ſociety is under the ſame obligation i Ith Fl 

reſpect of the others, that it is under in reſpect of him! 5 i 

and cogſequently it could not engage to advance his 1 

intereſt at the èxpence of theirs. 1 „„ 99 
Upon the whole therefore, a number of individual | 

by joyning in a ſocial compact, oblige themſelves to 22 

together, for the purpoſes of obtaining the common 

| good of all, and the particular good of each; as far as 

the particular good of any one is confitent with the 

common good of all, vad with the particular good of 

others. But where a 8 of perſons bind themſelves 

0 act joyntly for any purpoſes, the common under- 

ſtanding of ſuch ſociety is their guide, in reſſ pect of what 

they are to do, and what they are to avoid, in order 

to obtain thoſe purpoſes. A civil ſociety. therefore has. 

a right, by its common underſtanding, thus to guide 

elf and its ſeveral members. Ard fince the legiſlative 

power of ſuch ſociety conſiſts in this right, it follows, 

that whatever is neceſſary or conducive to the common 

good of the ſociety, or to the particular good of the 

ſeveral members, as far as the particular good of any 

one is conſiſtent. with the common good of all, and 

vith the particular good of others, is the proper object 

of legiſlative power. Now civil laws are nothing elſe 

but ſuch rules, as the legiſlative power of a civil ſociety 

* eſtabliſhes for the direction of all and of each of its mem- = 

abn. Whatever therefore is the proper object of civil 

+ te i beinative power, is like wiſe the PPT matter of civil 
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232 INSTITUTES or B. 
Matter of VIII. From hence it appears, bat the matter of 6 

natural | vil laws is not confined to ſuch things, as the lay d 
— 4 nature has left indifferent by neither commanding por 

may ef forbiddirig them. The law of nature commands what. 


civil law. ever is neceſſary or conducive to the ſecurity and bene. 


fit of mankind m general, and forbids the contrary. An 
far therefore as what is neceſſary or conducive to the 
\ ſecurity and benefit of mankind in general, is neceſlay 
or conducive likewiſe to the ſecurity and benefit of that 
particular part of mankind, which is united into the ſame 
civil ſociety; and as far as what 1s inconſiſtent with the 
ſecurity and benefit of mankind in general, is inconſiſtent 
likewiſe with the ſecurity and benefit of that particular 
part of mankind, which is thus united; the civil leg 
lator is employed about the proper objects of his legi- 
lative power, when he commands the former or forbid; 
the latter, His laws therefore contain what is a prope 
matter of civil law, when they command ſuch action, 
as the law of nature has commanded, or forbid fuch 
actions, as the law of nature has forbidden, 
Mankind are indeed obliged to do what the law d 


FPS KSA HPP OO. 


nature commands, and to avoid what this law forbids, ma 
without the aid of civil inſtitutions. But we cannot cou. WW ſta! 
clude from hence, that it is needleſs, and much leb, Mifciv 
that it is improper, for civil laws to command what is Wi ev 
naturally a duty, or to forbid what is naturally a crime. ¶ one 
For though the members of a civil ſociety are obligi the 

to obſerve the law of nature; whether its rules and pre- ¶ be 
cepts are tranſcribed into the civil law and adopted by o 

it or not; yet, till they are thus tranſcribed and adopt: WiW® - 
ed, the obligation to obſerve them reſts only upon tie N Po 
conſcience. c ſtay 
It may * be aſked, whether che law of nature BW wh 


ba 
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has not an Exterhal, as well as an internal 

ſtate of nature; whether mankind have not a 2 
Inght, where any injury has been done by breaking 
this law, to make uſe of their private force to obtain 
reparation and to inflict puniſhment? And if ſuch an 
external ſanction takes place in a ſtate of nature, it may 
be farther aſked, whether the law of nature is not na- 
turally ſupported in a ſtate of civil ſociety by the like 
ſanction, without deny ee a part of the ot law of 
the ſociety ? 

In anſwer to theſe FEI we may 889 a 
this external ſanction of private force reaches in a ſtate 
of nature no farther than the duties of juſtice, and 
that the duties of imperfect obligation are ſupported 
only by the internal ſanctions of the law of nature. 
The law of nature obliges mankind to promote the 
good of one another: but this obligation, in a ſtate of 
nature, is of the internal fort: no man has a right to 
compel others by force to do any thing, which is mat- 
ter of favour; however reaſonable it may be in him to 
expect the favour from them, and however wrong it 
may be in them not to do it. Nothing therefore in a 
ſtate of civil ſociety, beſides the ſocial compact, or ſome 
civil law, which is founded in this compact, can bind the 
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one another, or even to their country, ſo as to make 
the doing good a matter of ſtrict juſtice, which may 
be ſupported by the external ſanction of force. But the 
obligation of the ſocial compact is only a general one 
to advance the common good of all or the particular 
good of each: it is left to the joynt or common under- 
ſlandirg, that is, to the civil legiſlator, to determine in 
what inſtances and by what means this good is to be 


dee B. I. C. XVII. $11, C. XVII, fx. 
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INSTITUTES OF B. Il 
| done. And conſequently if civil laws are not neceſſary 
to enforce the law of nature in reſpect of any othe 
duties; they are at leaſt neceſſary to enforce it in re. 
ſpect of the duties of imperfect obligation. 

This however is not the only reaſon, why it is ne. 
ceſſary for civil laws to eſtabliſh the duties of the ly 
of nature, Not only thoſe natural duties, which in a ſtat 
of nature have no external ſanction, but thoſe like. 
wiſe, which in a ſtate of nature are ſupported by thee. 
ternal ſanction of private force, would in a tate of ci 
ſociety have no external ſanction, without the aid of 
civil laws. For ® ſocial union reſtrains thoſe, who ar 
members of the ſame civil ſociety, from making uſe d 
any private force againſt one another: ſo that noexternd 
ſunction can be left in reſpect of any duty whatloeve; 
| beſides what comes from the public force. But the 
public force is under the guidance of the common u- 
derſtanding; it cannot act of right either in matters af 
defence, or in matters of reparation, or in matters d 
puniſhment, any otherwiſe than as the common under 
ſtanding directs it. No injury therefore can be guarded 
againſt, no reparation can be obtained, and no puniſh 
ment can be inflifted, unleſs the injury, which is to bt 
_ guarded againſt, or to be made amends for, or to be 
puniſhed, is contrary to the civil laws: becauſe the ci 
laws contain thoſe directions of the public underſtand 
ing, which the executive body is to follow in uſing 
the public force. 

If puniſhment in a ſtate of civil ; Oe can only bt 
inflicted of right by the public force; and if the pub- 
lic can only of right inflict puniſhment, as the las 
direct it; the concluſion from hence will 2 that nd 


in Cee B. II. C. V. 5 II. VII. IX. 


action 


3 


on can 1 e af crit - 
; unleſs the civil laws have forbidden it. This 
3 what we frequently hear, that ſuch or ſuch 


ve puniſhment as much or more than ſome others, 
lon WW tich the law does puniſh; and yet that theſe, may be. 
lat fone with impunity. Theſe acts, which are faid to be 8 


p malicious. or unjuſt, as to deſerve puniſhment, 


ember of a civil ſociety had the ſame liberty of acting 
for himſelf, that individuals had in a ſtate of nature; 


e o ſociety, if the public force had no rule to guide it, 
m eßdes the law of nature. Dt zivil union has taken, 
7. from the individuals the liberty of puniſhing by their 


dun private force; and the public force of a civil ſo- 
xy is under the direction of the civil law. If theres, 
fore the acts, how malicious or unjuſt ſoever they may 
appear to be, are ſuch as have not been forbidden and 
made puniſhable by ſome civil law, either written or 
unwritten z they cannot of right be puniſhed, by the 


individuals, or acting joyntly by the executive body. 
It may however be proper to obſerve by the way, 


cent: the law of nature has made them crimes, not- 
withſtanding the civil law may have omitted to make 
them ſo, or to forbid them under any penal ſanction, 
They therefore, who are guilty of ſuch acts, though 


al tural ſanctions, by which the divine author of b law 
has thought fit to eſtabliſh,it. 


cho 15 IX. 


ds are very malicious and very unjuſt, that they de- 


uch as would be puniſhable by private force, if every | 


x they would: be-puniſhable by the public force of the 


members of a civil ſociety either acting ſeparately aa 


that this civil impunity does not make ſuch acts inno- 


they may eſcape human puniſhment, muſt ſtand con- 
demned by the law of nature, and be liable to the na- 
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Civil laws 
2 
ed to ma 


ders of na- things, as this law has forbidden; yet civil legiſlan 
tural right are not confined from commanding or forbidding any 


wrong. 


proper matter of them. The ſocial compact gives the 
ſociety a right to command what is for the comme 


they are ſuch, as have been manufactured by thok, 
who live near me, and ſpeak the ſame language, that 


different language. It may indeed be moſt for tie 
benefit of my neighbours, that I ſhould trade with 


it will be of equal benefit to thoſe, who live in tit 
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INSTITUTES or 1 
IX. Though civil laws may command ſuch thingz, 
as the law of nature has commanded, or forbid fu 


thing elſe. What is naturally right or wrong is 2 
proper matter of civil laws; but it is not the onh 


good of the body or for the particular good of its f. 
veral members, and of forbidding the contrary. But 
the law of nature has left many acts indifferent, 4 fut 
doing neither good nor harm togmankind in genen 5 
which yet may be beneficial or burefol to a particula it 

LF civil ſociety.” It is mater BN ©" 
of indifference, as tothe good or harm of mankindin 
general, what ſort of cloaths T buy and wear, whether 


do, or by others, who live at a diſtance and ſpeak a 


them and wear only ſuch cloaths, as they deal in: but 


indies, that I ſhould wear ſuch cloaths, as they oo iſ rer 
can furniſh me with. The law of nature therefore, i Von 
obliging me only to regard the benefit of mankind in I Eur 
general, leaves it indifferent to me, whether I buy and bin 
wear ſuch cloaths, as are manufactured in the indes iſ * ls 
or ſuch, as are manufactured in the place where I hap avil f 
pen to live. But when they, who live near me, at 500 
united with me into the fame civil ſociety; if it ap- & yo 


pears to the public underſtanding to be for the bene 
fit of ſuch ſociety, that no member of it ſhould by 


f 


„ . It 4, 
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c vl. NATURAL LAW. 
or wear ſuch cloaths, as are manufactured in the indies; 


the ſocial compact has given the ſociety a right to for- 
bid this, or to make it criminal by a civil law, and then 


co puniſh me or any other member of the ſociety for 


237 


doing it. The law of nature, as it ſtood in a ſtate of na- 


ture, has preſcribed no particular form for the marriage 


s and has not enjoyned, that the parties ſhould 
make it in any particular place. The form therefore 


of this contract i is indifferent, provided it contains in 


ſubſtance all, that is naturally eſſential to marriage; 
and the place, where the parties are, when they make 


it, is likewiſe indifferent. But if it appears to the 
common underſtanding of a civil ſociety to be for 
the general good, that all marriages ſhould be ſo- 


lemnized under ſome particular form, and in ſome 


particular places; the civil legiſlator has a right to pre- 


ſcribe by law, that all marriages ſhall be ſolemnized 1 


under ſuch form, and in ſuch places, and to ul 
thoſe, who ſhall ſolemnize any marriage otherwiſe: ” 
Perhaps it may appear at firſt ſight, that — 3 
civil laws enjoyn or forbid with a view to obtaining 
good, or preventing harm, to the body politic or to its 
ſeveral members, is only matter of natural right or 
wrong. What in a tate of nature was not matter of 
natural right or wrong, may ſeem to have been made 
b in a ſtate of civil ſociety by means of civil. union. 
For the compact, by which men are united into a 
civil ſociety, may be thought naturally to oblige them 
to do whatever is neceſſary or conducive to the gene- 
ral good of ſuch ſociety, and of its ſeveral members, 
and to avoid the contrary; whether the former is 
cummanded, and the latter forbidden by any expreſs 
vil laws or not. But this is not preciſely true, The 


ſocial 


= 
| ſocial compact obliges them in point of juſtice todo, ng 
whatever is for the common intereſt in their own pri 


they are directed to avoid with this view by the com 


of ſtrict juſtice to do or to avoid it, I would not ie 


pact does not give the ſociety a perfect right to d 
mand this of him: becauſe this compact does od 


with the laws of his country; whilſt the latter, as fit 


 INSTITUTES'OF By 


vate opinion, but only what they are directed to d 
for this purpoſe by the common underſtanding: jy 
like manner it obliges them in point of juſtice t 
avoid, not whatever may be hurtful to the comma 
intereſt in their own private opinion, but only wha 


mon underftanding. Till the civil laws: therefor, 
which are the dictates of the common underſtanding 
have enjoyned or forbidden what in a ſtate of naum 
was indifferent; it continues to be ſo far indifferent, 
as to the members of a civil ſociety, that it is no duy 


underſtood to mean, that a man is under no oblige 
tion of any fort to do what he thinks will be for tle 
good of his country, or to avoid- what he thinks wil 
be hurtful to it; till the civil laws have enjoyned th 
one or forbidden the other. I-only-ſay, that till the 
it is not a duty of ſtrict juſtice z or that the ſocial com 


oblige him to guide himſelf in obtaining the purpoſe 
of a civil ſociety by his own judgment, but by the 
common judgment of the whole. This will appear u 
be the caſe, if we conſider the difference between 4 
ſtrictly juſt member of a civil ſociety, and a god 
patriot. The former is exactly punctual in complying 


as he is able to judge, avoids every thing, lich 
may be hurtful to the public, and does every thing 
which may be beneficial to it, even in thoſe inſtance 
where the laws are ſilent. The ſocial compact itſelf ; 


yi  NATURALLAW. $yg 
» far from binding a man in ſtrict Juſtice" to hold | 
this conduct, that the laws, which are founded in this 
ompadt, will frequently oblige him to do what in 
his own opinion may be hurtful to the ſociety, and 
to avoid what in his own opinion might be beneficial 
o it. But if, whatever his own opinion may be, the 
vil laws are his proper guide, as to what is due to 
he ſociety, of which he is a member, in conſequence 
f the ſocial compact; it follows, that what was in- 
lifferent in a ſtate of nature, will be ſo far indifferent 
n a ſtate of civil ſociety, whilſt it is neither enjoyned 
xr forbidden by the civil laws, that the members of 

Noch ſociety will be at liberty to do it or to omit it 
richout being chargeable with my iu o _ 1 
X. The rights of mankind; as far as hy of ö 1 
n a full liberty of doing certain actions, or of poſſeſſ, mankind "nl 
ng certain things, may be altered or reſtrained or given changed 
p by their own conſent. Every compact produces by civil 
is effect; it limits or reſtrains or takes away ſome *** 
ht, that is, ſome inſtance of liberty, which the 
Warties to it were poſſeſſed of, before they engaged in 
uch compact. And we have already had occaſion to 
hew, that the ſocial compact in particular produces 
his effect upon ſuch rights of mankind, as ariſe out 
an injury: it reſtrains their liberty of defending 
emſelves, of obtaining reparation for damages, and 
t inflicting puniſhment, by the uſe of their own pri- 
ate force under the conduct of their own judgment. 
zut this is not the only effect of this compact. As it 
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hing ters or reſtrains ſome of the rights of mankind imme- 
ances (ately or directly, To it ſubjects ochers of chern co be 
ſelf b SB II. C. v. 
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| ſociety: and thus whatever alterations or reſtraints ar 


acts of ſuch legiſlative power, aye from this cornpel 


the obligation of civil laws is conſiſtent with this pri, 


pleaſed, can be obliged, by the laws of their county, 


| the power, which is produced by this compact, can, i 
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altered or reſtrained. by the legiſlative nn. 4 

produced in them afterwards by civil laws, which ur 
remotely or indirectly. 

They, who maintain, that the liberty of individa . 

is univerſally unalienable, would do well to ſhew, hoy ng 


ciple ; how individuals, who in a ſtate of nature wer 
at full liberty in any particular inſtance to act as the 


when they are members of a civil ſociety, to ac i 
this inftance in one particular manner, or not to a 


at all, and yet have the ſame full liberty of acting, z e 


they please that they had before, and would ſtill ba Inu 


had, if they had not by compact united themſelves v poſl 
ſuch ſociety. For certainly, if they have given the {6 


ciety a power to reſtrain their liberty of judging au f f 
of acting for themſelves; their liberty muſt be ales il 
ted: as far as the ſociety has a power to reſtrain then, an 
they muſt have given up a part of their liberty. 
This power of civil ſociety to alter or reſtrain tit 
rights of mankind, is limited by its own nature, | 
extends no farther than the purpoſes of the ſocial con 
pat, by which it was produced: as the parties toths 
compact only bind themſelves to act for the comme! 
good of the whole ſociety and of its ſeveral parts; f E = 
its own nature, extend only to ſuch reſtraints or alters 
tions of any of the rights of mankind, as in the judg 
ment of the common underſtanding are neceſſary 
conducive to thoſe purpoſes. Civil legiſlative po 


therefore is not in the ſtrict ſenſe of the word an ” Vo 
ue 


power of reſtraining or. r altering the rights of the 
bdjects: it is limited in irs own nature to its proper 
Wobjefts, to thoſe rights only, in which the common 
Wood of the ſociety, or of its ſeveral parts; requires ſome 
Wcftraint or alteration. So that whenever we call the civil 
egilative power either of ſociety 1 in general, or of a 

Wparticular legiſlative body within any ſociety, an abſo- 
g ute legiſlative power; z we can only mean, that it has 
o external check upon it in fact: for all civil legiſ- 
Wative power is in, its own nature under an internal 
Wheck of right: it is a power of reſtraining or altering 
Dae rights of the ſubjects for the purpoſes of advan- 
Eng or ſecuring the general good, and not of reſtrain- 
gor altering them for any purpoſe whatſoever, and 
| uch leſs for no purpoſe at all. This internal check may 
poſſibly fail of guarding the rights of individuals againſt 
ndue reſtraints or alterations : becauſe by the conſent 
f ſuch individuals, when they become members of a 
ivil ſociety, they left it to the common underſtanding 
dt ſuch ſociety to determine what reſtraints or altera- 
ions of their rights might be neceſſary or conducive to 
Ihe general good ; and the ſociety may poſſibly abuſe 
his truſt, The danger is ſtill greater, if the ſociety has 
zone farther, and has eſtabliſhed a particular legiſla- 
ive body: for this point is then left to be determined 
dy the underſtanding of ſuch legiſlative body. To 
revent ſuch abuſe it is neceſſary to provide ſome ex- 
emal checks upon the exerciſe of civil legiſlative power; 
pore eſpecially where it is not exerciſed by the whole 
ollective body of the ſociety, but by ſome particular 
art of it, which is called its legiſlative body. For 
bough it is poſſible, that the whole collective body, if 


could conveniently meet rogether, might i ia the laws, 
voIL. II. Q which 
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| ' which it makes, exceed the limits of Jegiſlative power, re 
and reſtrain or alter the rights of individuals, where th I 

good of the whiole or of its ſeveral Parts required N of 

ſuch reſtraint or alteration ; yet it is not very likely, WW (if 

that this would happen: beat as each of the mem. va 

bers will be ready to take care of his own particular u wi 

tereſt, it is not likely, that any of the rights of indi. i co 

duals ſhould be altered or reſtrained by the act of me 

or of a majority, unleſs the reſtraint or alteration wa if rig 
neceſſary or conducive to the proper ends of a dt 

ſociety. But where the legiſlative power is entruſt, Mi ot 

with a part of the ſociety; if this legiſlative body ha lik 

no checks upon it, beſides the internal check of naturil ane 

right; it might be led by motives of private inteteſ, pa 

or by caprice, or by partial regard, to alter or reſtrain pre 

the rights of ſome or of all the ſubjects, without ay che 

view to the general benefit. It is the buſineſs of the p-: WW aft: 
litician, in order to guard againſt any fuch exceſs in the ih lev 
exerciſe of legiſlative power, to contrive ſome extern il 

checks upon the legiſlative body. I call them extern 
g checks to diſtinguiſh them from the internal che 
11 ariſing from a ſenſe of what is right; though perhap 
= ſome; which are made uſe of for this purpoſe, as the 
= | ariſe from the nature of the legiſlative body, mig 
- themſelves be called internal ones. When the legiſlatir 
body conſiſts of two, three, or more conſtituent pam 
ſo that no law can be made without the joynt act cri 
theſe parts; they may be a check upon one another. 
And this will be more likely to be the caſe ; if they at 
ſo different from one another, that what might be fortie 
private intereſt of one of them, would not be for ti 
private intereſt of another of them; though what 1s fo 


the common benefit of the whole ſociety will in * 
| relp 
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teſpect or other be for the particular benefit of them all. 
This check will be the more effectual; if one or more 
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of theſe conſtituent parts of the legiſlative body con- 
fiſts of a number of perſons, each of which in his pri- 
vate capacity is ſubject in all reſpects to the ſame laws 
with the reſt of the people. For each member of ſuch 


more careful about unduly altering or reſtraining the 
rights of the other members of the ſociety ſince in 


others are altered or reſtrained, his own rights will 
likewiſe be altered or reſtrained in the fame manner 
and in the fame degree. If one of theſe conſtituent 
parts of the legiſlative body conſiſts of temporary re- 


preſentatives of the people, that is, of perſons, who are 


choſen by the bulk of the ſociety, and return again 
after a certain time to their private ſtation and to a 


level with the reſt of the ſubjects, unleſs the ſociety 


will chuſe them into the ſame office and truſt again; 
this will be a farther check upon the legiſlative body, 
and will help to reſtrain it from any undue exceſs in the 


QF exerciſe of legiſlative power: becauſe the bulk of the 


ſociety will have frequent opportunities of providing 


for its own intereſt, by diſplacing thoſe, who have been 


concerned in any ſuch exceſs, and returning ſuch a 
body of repreſentatives, as may take care, that the 
nghts of individuals ſhall be no otherwiſe altered or re- 
ſtrained, than the ends of civil ſociety require. Such 
checks as theſe, which the conſtitution of the civil go- 
vemment in any nation has provided, for preventing 
any undue exerciſe of legiſlative power, are called con- 


ſtitutional checks. Perhaps many others beſides theſe 
Wa poſſibly be contrived; but it is not our buſi- 
Q 2 noa 


conſtituent part of the legiſlative body will be the 
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whatever manner, or in whatever degree, the rights of 
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ee enquire, either hat others might 1 


L ES or 


INSTIT 


trived, or how any checks of this ſort operate to pro- 
duce the end, which is propoſed. by them. This is the 
province of politics and not of natural ne 5 
As the nature and ends of civil legillative power 
limit it in ſome inſtances, ſo the nature of the rights o 


mankind limit it in others. Some of the rights of man. 


kind imply a duty, which is required of them by the 
law of or the law of God. Every man has an 


unalienable right to do what theſe laws command, and 


to avoid what theſe laws-forbid, 
gut even ſuch richts, as imply a duty, dd! in 
1 though not in a full liberty of acting. We ar 
— at liberty to do what the law of nature or uf 
commands; not becauſe we are at liberty to do the 
ai but becauſe we are naturally. free from il 


external force, that might compel. us to do the com- 
trary. Thus likewiſe we are naturally. at liberty to 


avoid hat the law of nature or of God forbids, not 
becauſe we are at liberty to do otherwiſe, but becauſe 
nature has not ſubjected us to any external force, tha 
might compel us to do otherwiſe, The law of nature 
or of God has left ſome things indifferent, by neither 
commanding nor forbidding them: in ſuch inſtances 
as theſe, our right of acting conſiſts in a full liberty d 
doing them or of not doing them, juſt as we pleaſe 
The ſame laws have made ſome things duties and 


dthers crimes; in theſe inſtances we have not a fil 


berty, but are obliged to do the one, and not to do 
the other: ſo that here our rights conſiſt in a ben 
on one ſide only, that is, in a liberty of obeying thoſ 
laws, or in a freedom from all external force, thit 
might compel us to diſobey them. 
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yet they are unalienable, where they conſiſt in a liber- 
2 which is not full and abſolute, in a liberty of act- 
ing only one way, or in a freedom from being liable to 
be compelled to act otherwiſe. The general rule con- 
cerning alienable and unalienable rights is, that thoſe 


tre alienable, which are not reſtrained or limited by 


any law; but that thoſe, which are ſd reſtrained and li- 
mited, are unalienable. Where the laws of nature and 
of God have left an action indifferent, by neither com- 
manding nor forbidding it; our right to do or not to 
do that action is full and abſolute; it is not reſtrained 
or limited either by the law of nature or by the law of 
God; and conſequently we may, conſiſtently with theſe 
laws, alienate this right; that is, we may by our on 
conſent give others a power to direct us to act either 
this way or that for ſome reaſonable purpoſe. But where 
the law of nature or the law of God has commanded an 
action and made it a duty, or has forbidden an action 
and made it a crime; in reſpect of ſuch actions, our right, 
or liberty of acting, as we pleaſe, is not full and abſo- 
lute; it is reſtrained and limited by the ſame law, which 
has commanded or forbidden the action; ſo that itconſiſts 
only in a freedom from being compelled to diſobey 
the law. We cannot therefore conſiſtently with the law 
alienate ſuch rights; that is, we cannot part with our 
liberty, any farther than we have it : we may by-our 
own conſent give others a power to enforce the obli- 
gations of the law of nature or of God; but theſe laws, 
x they oblige us to act in one particular DNAs! have 
* See g. I. C. II. III. 1X. 
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Hot left us at liberty to oblige ourſelves by our om 
conſent to aft otherwiſe, or to give others by fu 
conſent a power of compelling us to act otherwiſe. Bu 
if mankind cannot by conſent or by compact vi i 
others a power of binding them to do what the law 
nature or of God has commanded, or to neglect whi 
_ Either of theſe laws has forbidden; the legiſlative pont 
of civil ſociety, which is derived from conſent or con 
pact, eannot imply a power of binding the membend 
ſuch ſociety to act contrary to theſe laws. 
If I had not thought it neceſſary to apply here win 
has been already faid, concerning the nature of th 
nights of mankind, and concerning the diſtinction u 
them into ſuch as are alienable, and ſuch as are unlies 
ble; we might have come to this concluſion mot 
readily. No man can oblige himſelf by his own cot: 
ent to act one way, when he is already obliged to ac te Bll © 
contrary way. But every man is originally obliged u f 
do what the laws of nature or of God command, and 2 
to avoid what theſe Jaws forbid : ſo that notwithſtand. e 
ing individuals may bind themſelves by their own cu. A 
ſent to do or to avoid what God by his natural or hi 44. 
revealed law has neither commanded nor forbidde; C 
they cannot ſo bind themſelves to do what he has fu. fort 
 bidden, or to neglect what he has commanded. And ben 
Fince the ſocial Compact itſelf, and civil laws, wid if con 


derive their authority from this compact, are obligj bou 
tions ariſing from conſent, either immediately and d. tu 
rectly, or remotely and indirectly; the conſequence i; Yay 
that no man can be obliged, either by civil union or i th 


civil laws, to act contrary to the natural or to the w oy 
"vealed law of God. J 


In applying this prndple to partici 


C. «VI. * 
we are apt, for 4 attention, to 1 wy iſtskes. 
The firſt of theſe miſtakes 1 IS, that ſince civil lays can-. 
not oblige us to do what is contrary, to the law of na- 
June, or cannot ſo change the law of nature, as to make 
Wany action lawful, which this lay has forbidden, we are 
| apt to conclude, that whatever action is contrary to the 
law of nature, whilſt the civil law i is filent about it, muſt 
neceſſarily continue to be contrary to the law of r nature, 
W notwithſtanding any appointment of the civil lay 1 in 
relation to it. But upon a cloſer enquiry into this mat- 
W tcr, we ſhall find, that the appointment. of civil law, 
nay that even the act of an indiyidual, can make 1 it na- 
cane lawful to do or to omit what without ſuch a 
pointment of the civil law or ſuch act of the indivi- 
dual could not have been lawfully done or omitted. 
The law of nature, in a ſtate of equality, forbids : 
me to force a man to work, or labour for my. benefit, 
who has not bound himſelf to me by. his ow D. conſent 
for this purpoſe. But after he. has ſo bound bimſelf, 
ſuch force is ng longer contrary to the law of n nature: 
not becauſe the law "of nature is changed by his con- 
ſent; but becauſe his circumſtances and mine are 
changed by it. The law of nature ſtill cotinyes to 
forbid me to force any man to work or labour for my 
benefit, who has not bound himſelf to me, by his own 
conſent, thus to work or labour: but after he has fo 
bound himſelf, . this particular precept of the law of 
nature is no longer the meaſure of What is juſt and 
__ between bim and Wes As e as bis pts to 
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but when he — parted 5 this Fi by. bom 


cs, making himſelf my ſervant; the natural e on 
* 84 = 


mu ben ceaſes; and in e 


INSTITUTES OF 
nſequenc ol his conſenting an 
to be my ſervant, 1 have acquired a right to fore WE wr, 
him to work for me, whether he is afterwards w 4 
to work or not. It js contrafy to the law of nature 
to take a mans goods from him: buy after he has fold 
them to me, if he refuſes to deliver them upon my 
paying him the purchaſe money, the law of nature 
does not forbid me to take them from him: not be- 
cauſe the law of nature is changed; for what was for- 


ow 

bidden by it before, i is forbidden by it ſtill; but becauſe cot 
thoſe goods, which were his own once, have ceaſed tw ce 
be his own now: and thus the precept of the law of a- of 
ture, which was, in reſpect of theſe goods, the meaſure doi 
of right and wrong between him and me, ceaſes tobe i do. 
the meaſure in conſequence of his haying given up ale 
his property in the goods hy his own conſent. * When i cor 
Lowe money to a man, the law of nature commands if po 
me to pay it! but my creditor without changing the aw; 
law of nature can ſet aſide the obligation of this com- cea 
mand as to himſelf, by releaſing the debt without WW per 
payment: for though t the law of nature till commands qui 
me to pay what I owe; it ceaſes to command me to lf the 
pay any thing to him, becauſe by his releaſe I ceaſe to WM thi: 
owe him any thing. In general we may ſay, that no Wi cor 
obligation of the law of nature can be ſet aſide by the je 
act of the party himſelf, who is under fuch obligation: i {cl 
but where the obligation correſponds to ſome alienable Wi cau 
right of others, they by relinquiſhing their right can WW ma 
releaſe him from the obligation. Neither do they by Wi h 
their act change the law of nature, when they ſet his to 
obligation aſide: they only change his circumſtances I "ig 
and their own; and then the 3 mo of the - 
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, nature has obliged him to do, or to authorize his 


; law produces its effect; Whih ach ——— | 
ry to the law of nature before any appointment of 
W civil law concerning them, become conſiſtent with it in 
W conſequence of ſuch appointment. No perſon by his 


own conſent, either in the ſocial compact or othetwiſe, 


could give the ſociety, or the legiſlative body of the ſo- 


ciety, a power to diſpenſe with his doing what the law 


doing what the law of nature has obliged him not to 
do, But where his obligations correſpond 'to ſuch 


enable rights of others, as are ſubjected by the ſocial 
compact to the juriſdiction of the civil legiſlative 
power; the ſociety has a power to reſtrain or to take 


"Es... 


away their rights, and by this means his obli 


ceaſes. It is contrary to the law of hature to take a al 


perſons goods from him: but if the Gvil law has re- 
quired the ſubjects to pay ſome tax for the ſupport of 
the ſociety ; the officers, who are employed to collect 
this tax, if the civil law has authorized them, may, 
conſiſtently with the law of nature, take from any ſub- 
jet, who refuſes to pay his ſhare, ſuch goods as will 


| {ell for as much money as he ought to pay: not be- 
cauſe the civil law can authorize them to take another 


mans property from him; but becauſe the goods, 


| which otherwiſe would have been his property, ceaſe 


to be ſo by the appointment of the law. He has a 
right to his goods indeed, and whilſt this right ſub- 
liſts, it would be contrary to the law of nature to take 
7 But the law of nature does l de 


bid 


| — — opti 
bers of the ſociety, to the ſupport of the public, he ka 
parted with this right, or however has ſubjeRted i u 
the juriſdiction of the bbc, Am in himſelf; 
party in the ſocial compact. 

Since the civil law, when it thus releaſes a penn 
hom any af the duties of the law of nature, which 
he owes to other men, operates by an indirect act, tha 
takes away ſuch of their rights, as correſp ond to the 
duties; we may obſerve by the way, that it 
releaſe him in the ſame manner from any of the dutis 
which he owes by the law of nature either to him 
or to God: becauſe in theſe duties there are no oy 
reſponding rights, which are TN to the Juriſcidim 

of civil ſociety. 

When we find it. laid 3 as A general print, 
chat civil authority cannot eſtabliſh any thing, whic 
is-contrary to the laws of nature or of God; wear 
apt to fall into a ſecond miſtake, in applying this pr 
ciple. We are apt to imagine, where the laws of w 
ture or of God relate to perſons, who are in particulr 
circumſtances, that it is not only impoſſible for any ci 
juriſdiction to diſpenſe with their obligation, whe 
they are in theſe circumſtances, but that it is likemik 
impoſſible for any civil Juriſdiction to make their ob 
ligation void by preventing them from bringing then 
ſelves into theſe circumſtances: we are apt to imagi 
that, where a duty of the law of nature or of Gd 
takes place upon the performance of ſome cerui 
act, this act itſelf is not under the juriſdiction of c- 
vil ſociety, and cannot be made void 1 the civilk 
om 
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— this fore are/the 1 
v- obligations ariſing from promiſes, contracts, or oaths, 1 
al and the obligations ariſing from marriage. Theſe are | 
0 e WINE and wh che reatlers' leave 


XI. No 4 of the eil ane (can extuſe a cen bre of 
om performing a promiſe, or a contract, or an-oath, on pe 
Wby which he is bound: becauſe where the obligation miſes con- 
ariſing from any of theſe acts fübſiſts, the law of God, c. 
either as it is collected from natural reaſon, or as it is 
declared in his revealed word, requires performance · | 
nut the true ſtate of the queſtion, concerning the effect _ 
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of civil laws in relation to theſe acts, is, not whether the | 
W civil power can excuſe performance, where there is an 
obligation upon a man ariſing from any of them; büt | 
; whether the civil power cannot hinder the obligation | 
5 rom taking place, Though a man, when he is in ſuch 
circumſtances as to be bound by his promiſe, contract, 
Nor oath, cannot be excuſed from performance by the 
7 civil law; yet it is no conſequence, that the civil law 
\. Wh not hinder him from being in thoſe circumſtances 
* | Now the civil law can hinder or make void the obli- 
152 gation of a promiſe, contract, or oath two ways; either 
ok by ſach an act, as affects the promiſer, contracter, or 
my immediately; or by ſuch an act, as immediately *” 
* affects thoſe, to whom the promiſe, contract, or oath 
: relates, and in the mean time affects him only remotely. 
La farther where the act of the civil law affekts him 
1 immediately, it may be either e * 
0 the promiſe, contract, or oth, - 


When the civil laws have antecedentiy forbidden 


the members of any ſociety to , or agree, or 
rot. L. II. C. XIII. . 
beer. 
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withſtanding, where they are under an obligation by | 


| rafts; or oaths, as the civil laws have forbidden; be. 
cauſe the members of the ſociety are in-theſe inflac: 
incapable of obliging themſelves. They, who are un. 
der the authority of another, have no liberty or mon 
power of binding themſelves to do what this othe 

' forbids, or to negle& what he commands. ' As fi 
therefore as the juriſdiction or authority of the ci 
legiſlator extends; the ſubjects are incapable of obl- 
ging themfelves in oppoſition to his laws. They har 
indeed the natural power of repeating the words of ſuch 


den. And cuſtom may lead us, or the want of another 
name may force us, to call the mere repeating of thel 


whom the civil laws have taken the liberty or moni 
power of acting for themſelves, do nothing by repett 
ing them: the words alone without ſuch hberty a 
moral power produce no obligation. 


void ſuch promiſes, or contracts, or eaths, as they hare 
antecedently forbidden, may be placed in another light. 


- conſequently the obligation of this law, is here ſupps 


expreſſes; no promiſe, or contract, or oath; which 1 
contrary to ſuch laws, can be binding upon them. Not 


any of theſe acts, the law of nature and of God re. 


quires rformance ; yet this law requires no perfor. 
of what is contained in ſuch promiſes, or c 


promiſes, or contracts, or oaths, as his laws have forbid- 


words a promiſe or a contract or an oath. But they, fron 


This principle, upon which the civil laws male 


An antecedent obligation will make void any ſubſe 
quent obligation, which is contrary to it. But the cu 
law, which forbids the promiſe, or contract, or oath, and 


8 to be antecedent to the promiſe, or contract, or on 


itſelf, 


4 i aid the. | ligatic of any of theſe ſubſequent 
s. Von may perhaps reply, chat the obligation of 
rming our promiſes, or contracts, or oaths, ariſes 
Lom the law of nature and of God, and that this law 


forming our promiſes, or contracts, or oaths, is antece 
dent to all civil authority; it will be no conſequence, 
that the obligation of this particular promiſe, or con- 


likewiſe antecedent to all civil authority: unleſs you 
can ſhew, that the law of nature or of God has re- 
find any covenant, which the law of God requires you 
to engage in, ſuch for inſtance as you will probably 
that no human authority can make void the obli- 


it. But where the law of nature or of God, whilſt it 
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cular promiſe, contract, or oath, whether will yo engage 
in it or not; there the civil laws can take this liberty 


common good of the ſociety : and then the obligation 
of the civil laws, being antecedent to your engaging 
in ſuch promiſe, contract, or oath, will make it void, 


your being at liberty, by the law of nature or of God, 
to engage or not engage in this particular promiſe, 
| i on 
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of e "of + he. civil Jaw: wil 1 


Wis antecedent to all civil authority whatſoever, But 
this ſuggeſtion, though it is true, is nothing to the 
Y purpoſe. - For though the general obligation of per- 


tract, ot oath, which the civil laws have forbidden, is 


quired you to make this promiſe, or to engage in this 
contract, or to take this oath in particular. If you can 


underſtand the covenant of baptiſm to be; I will | allow, 


gation, that ariſes: from ſuch a covenant. by forbidding | 
requires you in general to fulfil your promiſes, con- 


from you; if it appears to be inconſiſtent with the 


if you ſhould engage in it. For by the ſuppoſition of 


engaged in them; where no antecedent law had fr 


There we — 
e aivibilogiliarcs —— 1 
of promiſes, contracts, or oaths, aſide by a ſubſcqu 
act; that is, by forbidding performance, after we h 


bidden us to engage. Grotius, in explaning this my: 
ter, lays it down as a general principle, that wherew 
an inferiour enters into any obligation, ſuch obligat 
muſt be a conditional one: an inferiour, he ſays, has w 
power to bind himſelf without the conſent of his ſup if 
fiour: and upon this account every obligation of « 
inferiour, if it does not expreſs ſo much, muſt be w 
derſtood to imply, that he conſents to be obliged, po 
vided his ſuperiour agrees to the obligation. But if our 
author, by making this a neceſſary condition in th 
promiſe, contract, or oath of an inferiour, means, thi 
no inferiour can be obliged by any ſuch act, unleſs ty 
ſuperiour allows the obligation, either expreſsly by cor 
| firming it, or tacitly by not contradicting it; this pri 
ciple is not univerſally true. This indeed is the ſitu- 
tion of a ſlave: all his actions are ſubject to the auths 
rity of his maſter : no act therefore, which he dos, 
can be valid without the concurrence of his maſter. | 
is likewiſe the ſituation of children, who have not jt 
arrived at the uſe of their reaſon: all their ations 
during this natural minority, are ſubject to the abſolut 
vowel of their parents: they are therefore naturally 
capable of binding er „n mes parenb 
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| en NATURAL UA 
| < o he agen ether er or tacit. 
| Jeriority"1s'in its on nature a limited one, 
— — —— 
: sd. ſuperiour, either expreſs or tacit, is 
; to make ſuch acts of the inferiour valid, as 
tre not ſubject to his juriſdiction. The moſaic law in- 
cdeeed gave the huſband a power to make void any vow 
of the wife ; or rather it placed the wife in ſuch a ſtate 
Jof ſubjection, that no vow of hers could be binding, 
if the huſband declared, that he diſallowed it. But 
NVithout ſuch a poſitive law, as this, many acts of a 
Wwife are naturally free from the juriſdiction of her 
nuſband; fo that ſhe is capable of binding herſelf with- 
own nature a limited one: the members of a civil ſo- 
ciety are ſubject to the legiſlative power of it: but the 
purpoſes of the ſocial compact, from which this ſub- 
jection ariſes, determine it to extend only to ſuch 
things, as are neceſſary or conducive to the common 
ſecurity or benefit of the whole or of its ſeveral parts. 
In all things, which have no relation to theſe purpoſes, 
the members of a civil ſociety are free to act for them- 
ſelves, and conſequently have a -moral power of bind- 
ing themſelves, without the concurrence of the civil 
legiſlator. If therefore the promiſe, contract, or oath is 
not contrary to ſome obligation of the ſocial compact, 
there is no reaſon for ſuppoſing, either that any con- 
currence of the civil legiſlator is neceſſary to make the 
act binding, or that any want of ſuch concurrence 
would make it. void. The civil legiſlator however, 
though he cannot make the act void by a mere decla- 
ration of his not conſenting to it, may produce this 
effect * forbidding ns When we are 
under 
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ng, \ The hn forbidding. performan 
lidates. But every member of a civil-ſyciety is oblige 
by the ſocial compact to obey all the laws of it, x 
what time ſoever thoſe laws are made. And conſequent. 
ly. as we are members of a civil ſociety, all our acts muſt 


be done, though not under a condition of their being 


binding, if the civil legiſlator conſents to them, yet under 
a condition of their being binding, if he does not for, 
bid them; becauſe we have no moral power, or are nt 
at liberty, to bind ourſelves otherwiſe. 
The reaſons, upon which this inn is Fonpdal 
will appear more planely from obſerving. what would 
be the conſequence of ſuppoſing the contrary. If the 
civil legiſlator could not make void a promiſe, con- 
tract, or oath, by means of a law, which is ſuble- 
quent to any of theſe acts; the ſubjects, or members of 
a civil ſociety, would be able to exempt themſelves from 
the obligation of all laws whatſoever, beſides thoſe, 
which are now in being. They might any of them bind 
themſelves to one another, by promiſe, or contract, ot 
oath, never to obey any future law, which made an) 
alteration in the preſent ſtate of things. Or if the) 
knew beforehand what particular law was likely to be 


made, they might thus bind themſclves to one another 
not to obey this particular law. Or in ſhort wherever | 


they had a private benefit in view, however inconſiſtent 
ſuch benefit might be with the good of the public, yet 


if it was not forbidden by any law now in being, they 


might in the ſame manner, bind themſelves to one 


another never to give up this benefit, or never to obey 


any 


* = upon — 1k: chat the civil legiſlator 
cannot make void theſe acts by any ſubſequent Pc 
the ſubjects, who had entered into ſuch engagements, 
ould be diſcharged from the obligation of obeying all 
laus, which are contrary to theſe engagements: becauſe 
ſuch laws can bind them no otherwiſeʒ than by over- 
ruling the obligation of their promiſe, contract, or oath. 
If therefore you can find any reaſons. to . ſatisfy. your-. 
ſelf, that theſe laws would be binding upon them; the 
ſame reaſons will ſerve to ſhew you in general, that 
civil laws. can over - rule the obligation of promiſes, 
contracts, or oaths, as well by a ſubſequent, as by an 
antecedent act. The reaſon, upon which you would 
probably ſatisfy yourſelf in this caſe, is, that every 
member of a civil ſociety has ſubjected himſelf by the 
ſocial compact to the legiſlative power of ſuch ſociety; 
and conſequently, whilſt he continues a member, he is 
not at liberty, or has not a moral power, to do any 
act with effect, which will exempt him from the au- 
thority of this power. But you may obſerve, that this 
reaſon will likewiſe prove, that the civil legiſlator can 
by a ſubſequent act ſet aſide the obligation of promiſes, 
contracts, or oaths in general: becauſe, if any act of 
this ſort was binding, when the civil law forbids perfor · 
| mance, the perſon, whoſe act it is, would be thus far 
exempted from the authority of the legiſlative power. 
You may perhaps find it difficult to reconcile this * 
concluſion with a principle of natural law, which ſays, 
that no ſubſequent obligation can make void an ante- 
cedent one: for fince the law, which forbids the per- 
formance, is, by the ſuppoſition, ſubſequent. to the 
J promiſe, contract, or oath; you may from thence. be 
ny induced to imagine, that the = cannot ſet aſide the 
n * obligation 
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tract, or oath, you ſuppoſe the obligation of the promi. 
ſer contracter, or juror to obey ſuch law to be likeyif 
| ſubſequent to theſe acts. Whereas his obligation to obey 
the law is antecedent, not only to the making of th 
law, bur likewiſe to the acts, which are ſet aſide by i: 
He could not indeed be ſpecifically obliged to obey if 
this law, before it was made: but he obliged himſelf u i 
general to obey this and all other laws, whenever the 
ſhould be made, by becoming a member of the ſociey. 
For the obligation of all civil laws is founded in th 
gation of the ſocial compact: and it is this obligation 
of the ſocial compact, which takes from him the libery 
or moral power of obliging himſelf by any act, which 
mall be contrary, not only to the laws, that are alreay 
made, but to thoſe likewiſe, that ſnall be made her- 
after. He bound himſelf by the ſocial compact to 
| obey the laws; and this obligation is antecedent to 
his promiſe, contract, or oath. All that the ſubſe 
quent law does is to apply this general ary nn | 
. to ſome particular inſtance, 

As the civil law may thus make void: a promiſe, a 
à contract, or an oath, either by an- antecedent or by! 
ſubſequent act, which affects the promiſer, or contra, 
or juror, immediately and directly, that is either by for 
bidding him beforehand to engage in ſuch promitt 
contract, or oath, or by forbidding performance aft! 
he has engaged i in it; ſo likewiſe the civil law may make 
a e, or a contract, or an oath void by an a 
which immediately and directly affecis the perſons, in 
whom he promiſes, with whom he contracts, or fot 
whoſe benefit he ſwears ; whillt it affects him, ſo 4s l 


| die ee hs obligation, * remotely and N 
a 
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The evi ice law operate — 


effect, has been already explaned: if we make a pro- 
he Ones ett ee eee 


any perſon acquires a right, and the civil law: takes 


pegs him the right ſo acquited; this act of the law 
affects him immediately and directly; but at the ſame 


time it will remotely and indirectiy affect us, and dif- 
harge our obligation: becauſe where there ĩs no right 


* 
* a 1 * 
1 - . 
0 x 


or claim OREN re agen 4: 5 


on the other. ; He ns: <1 ne b 3 


XII. Here it 4 be aſked, W che civil law, What 


when it makes void the promiſe or contract or oach ©, Em 


of any perſon, diſcharges him from the natural obliga- e 


promiſe 


ton ariſing. from ſuch act, or only from the civil contract 


{oy 


obligation; whether: he is not obliged: in cor 


ſtanding he is not liable to be compelled to perfor- 


mance by the civil law? In anſwering this queſtion, it 
| may be proper to conſider, whether his act was made 


void merely for his own benefit: if it was, and the law, 
whilſt it offers him this benefit, does not compel him to 


accept it; he is then underſtood to be at liberty either to 
perform his promiſe, or contract, or oath, if he pleaſes, 


or to take the advantage, which the law gives him. 


Where the civil law has fixed the age of diſcretion at 
twenty one years, or at any other particular period of 


life, and makes void a contract of lending money to 


any perſon, who is under this age; it takes from ſuch 
minor the liberty or moral power of binding himſelf 


by this contract; fo that by making this contract he 


us done nothing. He cannot therefore be under any 
natural obligation of An juſtice to pay it. He might 


perhaps, at the time of borrowing the money, be arrived 


a of reaſon: but alte arrived . 


Cy 

ok. 

8 
— 


| ence to or oath, 
performance, by the law of natural juſtice, notwith- 


ſince this operation of the law is a natural one, be 
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of life, where the civil lau, to which he is ſubject 
has fixed the age of diſcretion, this law deprives him 


of the liberty or moral power of obliging himſelf : and 


cannot by any act of his own lay himſelf: under q 
natural obligation of ſtrict juſtice: becauſe he wants 
ſuch liberty or moral power. But as this contract 
was made void for the benefit of the minor; he is 


at liberty, when he comes to the age of diſcretion, 


to refuſe this benefit, and to pay the money, if he 
pleaſes. From hence ariſes an obligation in conſcience, 
though, as we have ſeen already, it is no obligation of 


ſtrict juſtice. For every man of integrity and honour, 


where he cannot receive à benefit himſelf, without 
making ſome other perſon loſe what that perſon might 
reaſonably expect, will think it his duty, though it is a 
duty of the imperfect ſort, to part with ſuch benefit. 
But where the civil law, when it makes a promiſe, or 
a contract, or an oath void, deſigns to hinder the benefit 
of the perſon, whoſe act is ſo made void, and by this 
means to prevent ſome harm to others; he is ſo far 
from being under any natural obligation, either perfect 
or imperfect, to perform what he had engaged to do, 
that performance of it is not a matter of indifference; 
he is not at liberty to perform it; and is guilty of 


injuſtice, if he does perform it. To ſuppoſe the con- 


trary is to ſuppoſe, that a member of civil ſociety 


may be obliged in conſcience to obtain a benefit for 
_ himſelf, to which, by the laws of his country, he has 


no right, or to do ſome harm to others, from which, 
by the fame laws, they have a right to be free. 
If a number of men, Who have conf pired together 
to do what the civil law forbids, bind - themſelves to 


one another for his purpoſe by contract or by * 
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benefit of their ee are at liberty to waive, 
if they pleaſez it conſiſts in purſuing a benefit of their 
own, to which they have no right, and in obſtructing 


| a benefit of others, to which theſe others have a right. 


The firſt occaſion of the common miſtakes in this 


matter, 1s an opinion; that where the civil law makes 


any act void, it leaves us at liberty to judge for our- 
ſelves, as if we were in a ſtate of nature, whether the 
law of nature would in the like circumſtances bind us 


| to performance; and that, if we find it would, we are to 


look upon ourſelves as obliged to performance by na- 
tural juſtice. Whereas we ſhould conſider, not what the 
law of nature would bind us to, in conlequence of a pro- 
miſe or contract or oath, if we were in ſtate of nature; 


** 


but what it binds to, when we are members of a civil ſo- x {ts 


ciety, and under he juriſdiction of its laws; we ſhould 
conſider, whether the law of nature requires performance, 
where the civil laws, which are founded in our own con- 
ſent, have taken from us the liberty or moral power of 
binding our ſelves. When a man by ſome previous com- 
pad, that falls within the notice of common obſervers, 


has parted with his right to bind himſelf by a ſecond com- 
pact, which is contrary to the former; if he ſhould repeat 


the words or go through the forms of this ſecond com- 


hatt, we ſee planely enough, that whathe ſo does will ſtand 
for nothing, or will produce no natural obligation of juſ- 


tice. But this is the caſe of every member of a civil ſocie- 
ty, in reſpect of what is forbidden by the civil laws of it 
for the common or general good. Theſe laws are found- 


ed in the original compact of ſocial union, in which he 


mg made 
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not fall within the notice of common obſervers, yet it 
is a compact, and will naturally operate juſt as any 


other compact would. If the civil laws therefore, which 
are founded in this compact, have made a mans pro- 
miſe or contract or oath void; this act of the civil 
law as naturally takes from him his right of obliging 
himſelf to do what is contrary to the law, as if he had 
more immediately and directly given up his right by 
ſome private compact of the ſame tenor with the law 
itſelf, Where the civil law of a ſociety has made void 


the promiſe, or contract, or oath of any perſon, whois 


a member of this ſociety, we cannot, conliſtently with 
theſe principles, ſuppoſe, that he is as much obliged to 
performance by the law of nature, as if he had livedin 
a ſtate of nature : becauſe in a ſtate of nature he might 
have had a liberty, or moral power, of binding him- 
ſelf to do what is contained in ſuch promiſe, contract, 
or oath ; whereas ,when he is a member of a civil ſocie- 
ty, the law of nature conſiders him as already bound 
by the ſocial compact to comply with the civil laws, 
and conſequently as having no liberty, or moral power, 
of doing any act with effect, which thoſe laws make 


void. You may ſay therefore, if you pleaſe, that where 


the civil law has made his act void, he is to judge of 
his obligation by the law of nature. But ſtill I contend, 


that he is not to judge of it by what the law of nature 


would dictate in the like caſe, if he was in a ſtate of 
nature, but by what this law dictates in conſequence of 
his having already obliged himſelf by the focial com. 
pact to obey the civil laws of his country. © 
Another occaſion of the common miſtakes in this 


matter C 
already 


<Y BS ˙“ñ ow a. 


CBE a7 15. 295 - p45 


— 
3 


. 


| CV. T NATURAL LAW. 


already mentioned, between, what the civil laws permit, 
where 7 — make the act of any perſon void for his own 
benefit only, and what they require, where they make it 


void for the purpoſe of hinderipg a benefit 0 Bis own, 
which he had in view, and of ſecuring others from ſome | 


harm, which they might ſuffer by his purſuing this be- 
nefit. When we find, that the civil law, whilſt it makes 


void the promiſe or contract or oath of any perſon, mere- 


ly for his own benefit, permits him to perform what 


contained in ſuch promiſe contract or oath, if he chuſes | 
| to waive his benefit, and to perform voluntarily, though 


his a& is void, what he might have been compelled to 


| perform, if it had been valid; and eſpecially when we 
| find, that, in theſe circumſtances, men of probity and 


honour eſteem themſelves to be bound in conſcience to 
a voluntary performance; z we, firſt conclude, that this 
obligation in conſcience muſt be a perfect obligation of 


natural juſtice; and then we form a more general con- 
cluſion, that what we are obliged to do in caſes of this 


fort, we are likewiſe obliged to do in all caſes of void ats; 


eren in thoſe, where our acts, inſtead of being made 


void with a deſign of ſecuring our own benefit, are 
made void with a deſign of hindering it, and of ſecuring 


to others ſuch benefit, as the Jaw, which makes our act 


void, requires us not to deprive them of. 
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XIII. When Grotius propoſes to enquire, whether k Effet of 
kings can make void their own promiſes, or contracts, 0 ur g 


or oaths in the ſame manner, as they can make yoid promiſes 


&c. of 


thoſe of their ſubjects; he takes care to inform his 8 
readers, that he confines this queſtion to kings, who are havelegis- - 


lative 


entruſted with legiſlative power. And in fact without 1 


ſuch a limitation, here would be no queſtion tall; be- 
cuſe the acts of private IRR are over: "WF. or 
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made void no otherwiſe, than by legiſlative power: and 
conſequently ſince they, who have not legiſlative Power, 
cannot make void the acts of their ſubjeRts, they 
certainly cannot make void their own acts. 
In regard to ſuch civil laws, as immediately affeg 
the ſubject, whoſe promiſe, or oath, ar contract is made 
void; they are either antecedent. or ſubſequent to ſuch 
promiſe contract or oath. The firſt queſtion therefore, 
concerning kings, who have legiſlative power, is, whether 
by any antecedent law declaring, that all obligations 
entered into in ſuch circumſtances, or for ſuch purpoſe, 
as the law deſcribes, ſhall be void, they can make void 
their own acts, as well as the acts of their ſubjeck. 
Here Grotius diſtinguiſhes between ſuch acts, as they 
do in their kingly capacity, by which he means their 
legiſlative capacity, and ſuch as they do in their private 
capacity. Laws of their own making have no authority 
over. them in their legiſlative capacity: becauſe, if in 
this capacity they could not act freely, notwithſtand- 
ing their own laws, they could not repeal thoſe laws, 
after they have once made them. But ſince no promiſe 
or contract, or oath of any perſon can be made void 
any nee, than by the act of a ſuperiour, which 
takes from him his liberty or moral power of obliging 
himſelf; the conſequence is, that the law of a king ha- 
ving legiſlative power, ſince he is not his own ſuperiour, 
when we confider him in his legiſlative capacity, cannot 
make void any promiſe, contract, or oath, in which he 
engages in this capacity. Thus for inſtance, whatever 
exception there may be to the contract of a ſubject, 
upon account of the civil minority of the party cor- 
tracting, that is, upon account of his being of leſs age, 
than the law requires to make him capable of binding 
himſelf, yer there is nor the W 
N con 
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of the ſtate; bet Sag he Would be 


under the age, en er er ran 


mit of minority. | 3 . n 
What has desen faid Pest upon a ſuppoſition, 


chat no law has been preſcribed by the ſociety to 


their king, when he was called and appointed to his 
office, and was entruſted with legiſlative power. Any 
laws, which came originally from the legiſlative power 
of the people, before they lodged the legiſlative power 


| the ſociety in his hands, are binding upon him as 
Compacts, to which, by accepting the crown under the 


limitations of theſe laws, he immediately and directly 
conſented. Upon this account all promiſes or contracts 
or oaths of ſuch king, if they are contrary to theſe 
ws will be void. By this compact he has given up 
his liberty or moral power of binding himſelf to do 
what theſe fundamental laws forbid : thus far there- 
fore this compact may be conſidered as the act of 
a ſuperiour; becaule 1 it is a landing check . bis 
power. | 
But though a king having legiſlative power is dt | 
his own ſuperiour, in reſpect of ſuch acts, as he does 
in his legiſlative capacity, and conſequently is not af- 
fecded in theſe acts by his own laws; yet in reſpect of 
any other acts of a private nature, that is, of any acts, 
which he does as a part of the community, he is bound 
by his own laws. Grotius conſiders this obligation of 
a king having legiſlative power as an indirect one. 
Natural equity, or the nature of a civil ſociety, requires, 
that all the parts of ſuch ſociety ſhould conform them- 
ſelves to whatever, in the judgment of the common 
pnderſtanding, is for the general good. When there- 


fore 
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fore the matter of any law, and the reaſon o 1 a 
ſame, whether it is applyed to the king or to the ich 
jects; ſuch law, though it is of his own. making, i 
binding upon himſelf: - becauſe, in reſpe 3 
can only be conſidered as a part of the ſociety 
it is as much for the general 1 
comply with it, as that any of his ſubjects ſhould on 
ply with it. When he is conſidered. in his legiſlate 
or ſovereign capacity, he is ſuperiour to every part af 
the ſociety: whatever laws. therefore he preſcribes to the 
ſociety in general, they will affect all the members of i 
to whom the matter or the reaſon of the lay relate; 
and conſequently he muſt be underſtood to deſign, th 
theſe laws ſhould extend to all acts of his om, 
which are done by him as a part of the communig, 

that is, to all acts of his own, where the matter and th 
reaſon of the law is the ſame, when applyed to him, 2 
when applyed to any other part of the ſociety. If the N o 

legiſlator by any antecedent law of this ſort takes away. Me c 
from the other parts of the ſociety. their power d 
obliging themſelves by an act, which is contrary w 
ſuch law; he is underſtood by the ſame law to take 
away his own power, or at leaſt to renounce his om 
power, of obliging himſelf by a like act. Thus though 
a king with legiſlative power would be obliged to py 
any debts, which he contracted for the public uſe 
in his ſovereign capacity, during his civil minority; 
yet his obligation to pay any debts which he conti. 
ed upon his own. private account, would be void, in 
the ſame manner with the like obligation of any d 
his ſubjects; that is, there would be no obligation o 
ſtrict juſtice, but only an imperfect. obligation df 
honour or of benevolence. In like manner a civil lan, 
which makes marriages void, ee 


— ama 
es will make void the marriage of the king, thaugh 
e had the ſole legiſtative pomer; if he had * 
; , exprefsly-to except himſelf. out of the lav. 

* Groeus oblares, that if © king having, . 

r has only an uſufructuary right in the wü n; 
u. is, if the people have, by a fundamental law: of . 
conſtitution; reſerved to themſelves the right to 
Fates, by anew decken upon every o. 
ney, or have, by a like law, determined the future 
ccefſion; he has, whilſt in poſſeſſion, no right to 
lienate, by promiſe or contract or otherwiſe, any part 
f the patrimony of the crown. By the patrimony of 
e crown he means ſuch lands or ſuch” revenues, as 
annexed to the crown by ſome act of the ſociety, 


pr the ſupport of the goverment or for the public 


/ r 0 


L noſes of the ſtate. Such uſufructuary kings have. 
the Wo other right in this patrimony, than they have in 
e crown, to which it is annexed. They have a right 


d Maru and pate als but in the mean time the 
* of it is in the ſociety. And ſince all aliena- 
ake e which is not the property of the per- 
" pn who makes the alienation, are void; any alienation. 
ugh e with; Be roi if it is made by the 
Pl Wing alone without the conſent of the ſociety, kigni- * 
* l cither by itſelf or by its repreſentatives, - 

» Our author obſerves farther, that this genentt role 


ves not admit of an exception upon account of the 
Pall value of the thing, which is alienated. A man 
5 n0 more right to alienate what is not his own, 
nts thing is of ſmall value, that where it is of 
at value, The only difference ariſing from the va- 
d whng alienated is, nnn 
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value, 
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to part with the one, than with the other. 


of the crown, and the fruits or — have ib. 


in ſuch profits as have actually acerued. And this 


which have been already confiſcated, are amongſt the 


may be prevented by fundamental laws; and in othe 


pofing the alienation, than where it is of great wur; 
becauſe it is more likely, that the n 


But we are to diſtinguiſh between the” 


crued from that patrimony. For though the" priſect 


poſſeſſor has no property in the patrimony itſelf; yet, 
ſince the uſe and profits are his, he will have propem 


whilſt the patrimony itſelf is not alienable without the 
conſent of the ſociety, ſuch profits will be alienable by 
his own act. Thus the right to certain cuſtoms, duties, 
or tolls may be a part of the patrimony: but the mo- 
ney, which has been already received from ſuch euſ- 
toms, duties, or tolls is the fruit or profit of it. The 
right to receive and obtain property in confiſcated 
eſtates may be a part of the patrimony: but ſtats, 


profits. But whilſt we ſay, that theſe profits are aliens 
ble; we ſhould remember, that even in kingdoms, 
where the king has legiſlative power, ſuch alienation 


kingdoms they may be prevented ow laws, which at 
made by the legiſlative body. 
There is one contract, which Grotius laps will 
valid, notwithſtanding the king has only an uſufrud- 
ary right in the patrimony of the crown; though it 
is a contract, which ſeems to diſpoſe of this patrimo 
ny. A mortgage of ſuch patrimony, to raiſe mobeſ 
for the ſervice of the ſtate, will be ſo far binding, thut 
the ſociety will be obliged to redeem it. But denke 
N Thid. XI v EEE awe 
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vr the. neceſſary ; purpoſes of government. ill. be 
bliged likewiſe to redeem. the patrimony of the 
en when he has danger x gt hee buran: 
ſuch a redemption. is in effect only the pay- 
it of ſach taxes, But is reaſon. is planely not ap- 
lle, where the king has no power to lay any tag 
— ſubjects, beſides what are propoſed and 
ented to by themſelves or their repreſentatives. | 
And conſequently, in ſuch mixed conſtitutions of 80⁰⁰ . 
yernment, as he has no right to alienate the patrimony 
2 ſo neither n any right t0 marr 
ve it, by his own act. 
ee . 
ave ſeen, ſet aſide the promiſes, contracts, or oaths of. 
his ſubjects by a ſubſequent law forbidding perform- 
ancez/ yet he cannot make his own acts void in the 
ſame manner: becauſe this power, im reſpect of his 
ſubjects, ariſes from a principle, which cannot be ap- 
Phed to himſelf. A ſubject, as far as the ends of en- 
Ar ſociety extend, has no moral power of 
g himſelf, but under a condition, either expreſs: 


D . TS 


1, ide; e eee, 5 
0g. adden by the civil legiſlator. But this condition can- 

1 it vot be ſuppoſed to be contained in the promiſe, con- 

no- act, or oath of a king having legiſlative power: be- 

nef Guſe he is not under the authority of any ſuch legiſ- 

ut or. His acts therefore, when he has once engaged in 

\ be bem, if they were not invalid from the un 
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a — nature, —— — 


his power. ————— — 


tween W overeip 
pacity of ſuch a king. But this diſtincti 
here: „ which is the grou 


ing, can Wee da lligib 
poſing the promiſer, contracter, or — dice 5 
will not be ſufficient to reconcile; this. condition wid 
common ſenſe. If we ſuppoſe the ſame perſon, adi 
in different characters, to have a power of undoing i 
his legiſlative character what he has done in his print 
character: z his promiſe, contract, or oath with the tat 
pndition, in conſequence of which it is ſuppoſed I. 
Ae de enen invalid by ſome ſubſequent a& a 
his own, will be to this effect — I conſent in my pre 


vate capacity to be, obliged, if I conſent hereafter in 


my legiſlative capacity; which amounts only to fa 
ing, that I een ene bad 
hereafter, e 

But a civil deere releaſe e deb 
ciety from their promiſes, contracts, or oaths, not only by 
a direct act, which affects them immediately, but like 
wiſe by an act, which in reſpect of them is an indire& 
one, as it immediately affects the perſons, to whon 
they are obliged, and affects them 010 remotely, Thi 
act of the legiſlator conſiſts in taking away the claim, 
wich ariſes from the promiſe, contract, or oath: l 
may therefore be aſxed, whether a king with legit 
tive Aer cannot releaſe himſelf by a like indict 
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ſubjedts of any"claims, which they have acquired by his 


vic legiſlative power, has no right; by virtue-of ſuch 
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conſent. Grotius replys to this queſtion, that a king. 


ee eee eee 
they are claims upon himſelf or upon or anoth vo- 
Jeſs for the purpoſe of puniſhing thoſe, who have de- 
ferved it, or for ſome other purpoſe of public utility. 
And if, for any ſueh purpoſe of public utility, he de- 
prives any particula ſubjects of their claims; he'is-to 
take care, that the ſociety ſhould contribute towards 
making them amends : becauſe, by the ſocial compact, 


the obligation of advancing the public utility 'refts 


equally upon all; and conſequently the burden of ad- 
vancing it cannot juſtly be thrown upon any one or 
upon a few. The maſter of a ſlave may, by the right of 
private deſpotiſm, deprive him of ſuch claims, as are 
contrary to his on benefit: becauſe the end of this 
night is the private benefit of the maſter. But a king, 
whoſe power is as abſolute, as the nature of civil power 
will admit it to be,” has no ſuch right : for though we 
ſpeak of legiſlative power, when it is veſted in one 
fingle perſon, as if it was abſolute power, we only 
mean, that it is ſubject to no inſtituted or external re- 
ſtraints. It cannot be abſolute in the full ſenſe of the 
vord, ſo as to mean a power of doing whatever the 
perſon, in whom it is veſted, has a mind to do: be- 
cauſe it is in its own nature a limitedpower; it is only a 


| power of governing a civil ſociety, that is, of directing 


fuch a ſociety and all its members to what is for the 
general good, and of ſecuring them in the enjoyment 
of alt their rights, which are conſiſtent with this gene- 


| al good. Whatever therefore a king with legiſlative. 


power 


them of any claims, which they ha 


neral — can, never give, dune cem de 


promiles, contracts, race anlely hoy tl chin 

XIV. T del OE —— mar 
we. collect this law from the principles Cor 
or from his revealed word, has ma 
ſomething different from others. It may therelore be 
proper to conſider it ſeparately; in order to determine, 
how far the civil law can make it void, either for want 
of age in the parties, or for want of , ſome. particulr 


ceremonies either preceding or attending the. contrat 


itſelf. Moſt of the queſtions, that ariſe upon this head, 


will be eaſily reſolved, upon the ſame principles with 


theſe two, which follow. Firſt; it is a queſtion; whether 


either of the parties are under this age, ſhall be nullites I 


the civil law is conſiſtent with the law of nature and of 
God; if it fixes the age of conſent for marriage at twenty 
one. years, or at any other particular period of life, and 
enacts, that all marriages, which are ſolemnized with- 
out conſent. of parents or guardians, where both. ot 


from the beginning, or ſhall be void to all intents 
and purpoſes whatſoever. And ſecondly; it is a queſtion, 
whether the civil law is conſiſtent with the law of na- 
ture and of God; if it enacts in like manner, that al 
marriages ſhall be nullities, or be void from the be- 
ginning, to all intents and purpoſes whatſoever z unlel 


previous notice 1s given, that ſuch. marriages are in- 
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zed in a church or in ſome other particular place, which 
che law appoints. The ſame principles, that are to be 
made uſe of for reſolving theſe two queſtions, will, if 


274 
tended to be-ſolemmnized, and unleſs they are ſolemni- 


they are rightly underſtood, be equally. applicable to 


all other queſtions of the like ſort. - 


2 


Chriſt has declared concerning it. He has taught us, 
that, when a man and a woman are bound to each other 
as huſband and wife, they are to be deemed as inſepa- 


table, as if they were one fleſh; that this was the ori- 


ginal intention and appointment of and conſe- 
quently that they, who are thus joyned together by his 
authority, cannot be put aſunder by the authority of 


man! Our notions of marriage, as we collect them from 


Gods natural law, are of much the ſame ſort; This then 


when it enacts, that any marriages ſhall be void to 
ill intents and purpoſes. whatſoever, for want of ſome 


@ circumſtances, which this law requires. 


We have ſuppoſed the civil law to ſay, 25 all mar- 
riages ſhall be void, where both or either of the parties 
are under the age of twenty one years, if they are ſo- 
lemnized without the conſent of the parents or guar- 
dians of the party ſo under age. Now a ſmall altera- 
tion in the words of ſuch a civil law would make it 
(peak the language of the law of nature. All marriages 
are void by the law of nature, if they are ſolemnized 


without conſent of parents; where both or either of the 


parties are too young, to be capable of judging, and 
chuling for themſelves. Till we arrive at the full LY 
* SeB.L. cv. gx. 
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W being the law of God concerning marriage, we are to 
| enquire, whether the civil law is inconſiſtent with it, 
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will be attended with no moral effect, that is, they vil 


—— —— * eoder . 
or by the act of the law, our guardians ſucceed into 
their place, if they are dead. In this period of life, # 


ve have no. underſtanding of our own to judge, and no 
will of our own to chuſe, what is beſt for us to do, i 


is the duty of our parents to take care of us, and to 
contrive for our benefit: and this duty gives them 4 
natural right to judge and to chuſe for us. A male ora 
female, though they are under the age of diſcretion, 
may indeed be able to ſpeak ſuch words, or to act over 


ſuch ceremonies, as cuſtom has made expreſſive of con 


ſent. to a bargain of cohabiration for the purpoſes of 
marriage.' But ſince they are then under the authoriy 


of their parents, they have no moral power of afting 


for themſelves, or no liberty of giving conſent without 
the concurrence of their parents. Theſe words there 
fore and theſe ceremonies will ſtand for nothing; they 


produce no obligation. We may, if we pleaſe, give the 


name of marriage to what they have done, or rather to 


what they have attempted to do, by repeating ſuch 
words, and by acting over ſuch ceremonies. But if 
both the parties are too young to judge and to chuſe for 
themſelves, it will be a void marriage J becauſe neithe 
of them are capable of binding themſelves to the other, 
as huſband or wife, by their own a&. Or if only one 
of them is under ſuch incapacity, this will be ſufficient 
to make the marriage void: becauſe it is a well-knomn 
rule in eontrafts, of the matrimonial as well as of 
any other ſort, tHat there is no obligation upon cithe! 


party, unleſs there is a mutual obligation upon both. 


Theſe are undoubted principles of the law of nature: 


* we no where find any poſitive law of God, om 
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aue, tht, ernte a me ere fre 
are naturally incapable of binding themſelves by any 
W other contract without the Tonſent of their parents, 
whilſt they are under the age of diſcretion, they ſhall 
be deemed capable of binding themſelves by a tharri- 
monial contract. His revealed law does indeed fay, and 
his natural law peaks to the fame purpoſe, that, when a 
man and à woman are become huſband and wife, they 
re as inſeparable, as if they were only one fleſh. Bur 
this law is nothing to the purpoſe in the queſtion, 
hichis now before us. We are not ehquiritig, whether 
man and a womati can be ſeparated from oe another, 
onſiſtently with the law of God, after they are become 
uſhand and wife; bur whether there is ary law of 
od, which has impowered A male and a female, whilſt 
bey are under the age of diſcretion, to make chem- 
Klees huſband and wife by their own act without the 
foncurrence of their paretits, It is granted, that the 
marriage contract is in irs own nature petpetual and in- 
ſoluble, that they, who are joyned togerher by che 
uthority of God, cannot de put aſunder by the au- 
ority of men. But it is not incanſifteht with this 
oon of marriage to put a male and a female àfündet, 
do come together under a natural incapacity of bind. 
g themſelves to one another by a martiage contract: 
cauſe it does not appear, that in theſe circumſtances” 
J are joyned together by the authority of God. 
[lough they make a bargain, or rather attempt to 
nuke a bargain, of cohabitation for the purpoſes of 
uge in any words or according to any form what- 
Berz we know, that Gods natural law declares ſuch” 
gan to be a nullity; and no poſitive law of God 
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can be produced, which ſays the contrary. Thus fy 
therefore the civil law would agree with our natural 
notions of the marriage contract, and would not con- 
tradict our religious notions; if it was only to enadt 
that all marriages ſhall be void, which are ſolemnized 
without conſent of parents, where both or either of the 
parties are under the age of diſcretion. | 

Bur we have ſuppoſed the civil law to ena, vas al 
ſuch marriages ſhall be void, where both or either o 
the parties are under the age of twenty one years, 0 
ſome other particular period of liſe, which the ſane 
law fixes as the age of diſcretion. The only point 
which remains to-be conſidered in this change of the 
queſtion, is, whether twenty one years of age rl 
fixed by the civil law as the age of diſcretion, coul 
ſtently with the law of God: and this ſeems to = 
point, which can ſcarce. admit of any doubt. No lay 
of God either poſitive or natural has fixed the preciſe 
age, at which all perſons ſhall be deemed capable of 
acting for themſelves, and be exempted from the w- 
thority of their parents. We are then capable of afting 
for ourſelves, and are conſequently then exempted from 
the authority of our parents, when we come to the full 
uſe of our reaſon. But ſince this may happen at differen 
times of life to different perſons, in different countries, 
or even in the ſame country, the civil legiſlator of ay bly 
community is at liberty to fix that period of life, zi: be 
age of diſcretion, at which experience and obſervatioo f the 
have ſhewn the judgment of thoſe, who live in the BW im 
lame climate with himſelf, to be uſually ripe. _ chil 

Upon theſe principles the civil laws of our om de 
country have long determined twenty one N 1 
by the age of conſent for other contracts; and the 
eccleſiaſtic 
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l canons have long conſidered all perſons, 


dil they are arrived at this age, as under the authority 


of their parents or guardians, in reſpect of the marri- 


moninal contract. We may eaſily gueſs what principle 


our civil 1aw proceeded upon, when it fixed the age of 
confent in matrimonial contracts lower than this, at 
rele years for the woman and at fourteen for the man. 
Perhaps theſe ages might have been well enough fixed, 
if marriage had been ordained for no other end, beſides 
the ptoduction of children, or for no other end, beſides 
what might have been obtained without any under- 
ſtanding or judgment in "the parties concerned. But 
we are taught, that it was ordained, as well for the 


| careful education; as for the production, of children; 


2s well for advancing the domeſtic happineſs of the 


parties, as for fatisfying their appetites in a regular 
manner; if they have not the gift of continence. And 


whatever other purpoſe of marriage a woman at twelve 
or 2 man at fourteen years of age may be ſuppoſed 
capable of anſwering ; they are certainly not capable of 
anſwering theſe, The education of children, and the 
domeſtic comfort, which the huſband and wife ought 
to have of each other, require more prudence, than is 


commonly to be met with at theſe reſpective ages. There 
ſeems indeed to be a ſort of contradiction in the civil 


law of any country, if it allows'a male and a female to 
be capable of binding themſelves by a contract, in which 
they undertake the duty of educating children, at a 

time of life, when it conſiders them in other reſpects as 
children themſelves ; if it allows them to diſpoſe of 
their own perſons for ever, at their own diſcretion, by 
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happineſs 
tive law of God concerning this contract, has reſtrin- 
ſome other claims of the like ſort, are civil advantags 

to inherit or ta tranſmit either honours ap-property in 


law, or rather the ame legiſlative power, by which 


ed law of God. 


to all civil intents and purpoſes, but as to all intents and 
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„ at · a time of life, when it conſiders: 
bring too kitle diſcretian. to be dene wa 


either the ngrure of the marriage — — 


ed the civil legiſlator from confining the civil apm 
tages of marriage to thaſe marriages anly, which are o 
lemnized in ſuch places and according to ſuch farms, a 
he preſcribes for the general good. The huſhands chin 
to the wifes perſonal eſtate, the wites claim to dower, and 


of marriage, or advantages, which the civil law annex 
to this contract. Among theſe we rpay-likewiſe reckon 
the civil legitimacy of the children, chat is, their chim 


inteſtate ſucceſſion, Such effects of marriage, as thele, 
were introduced at firſt, and are ſypported afterwards, 
only by civil laws, and got by any law of nature, ar 

by any divine law of poſitive inſtitution. And the lame 
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theſe claims were created, has an unqueſtionahle tight to 
regulate and to limit them. If therefore the civil lun 
was only to ſay, that ſuck marriages, as are ſolemnized 
without any previous notice, and ſuch likewile as are 
not folemnized in a church, or. ſome other particular 
place, which, the lay: appoints, ſhall be void to all cui 
intents and purpoſes; these could be little reaſon to 
doubt of its conſiſtency with the natural and thereved- W 


But we ov gent We cob ro hs 6. 
ta enact, that ſuch marriages ſhall be void, not only © 
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purpoſes: whatſoever by. which, we. muſt un 
the legilator to mean, that, they. ſball give geither 4 

the parties 4 fight co. the perſun of che other, nor be 
attended with. any obligation on either ſide., Here che 
old queſtion will return, whether a contract, which in its 
own nature is perpetual, can be diflolyed by che civil 
law? whether they, who are joyned together by God, 
can be put aſunder by man? We cannot indeed deny 
the truth of che principle, upon: which this queſtion.pro- 
ceeds: but we may well maintain, that it is not appli- 
cable to the point in debate. The principle, upon which 
it proceeds, is planely this Mhen a male and a fe- 


male are become huſband. and wife; the law of nature 


declares, that the contract, which made them ſuch, is 
perpetual 3 and the revealed law of God. ſpeaks the 
ſame language, and declares, that no human authority 
can put them. aſunder. The point in debate is; —Whe- 
ther thecivil law can take from a male and a female the 
power of binding themſelves to each other as huſband 
and wife, by a. matrimonial contract, according ta any 
form, or in any Place, that they: pleaſe... The queſtion | 
therefore ariſing out of this principle, as far it is appli- 
cable to the. point in debate, ought. not to bez, —Whe- 
ther the civil law can diſſolve a contract, which the law 
of nature has made perpetualʒ or whether they, who are 
joyned together by God, can be put aſunder by man? 
butz Whether a male and a female can make any ma- 
trimonial contract at all, or bind themſelves to each other 
4 huſband. and wife; if, they proceed in ſuch a man- 
be binding. For if, when they have proceeded in ſuch 
a manner, there is no contract, and the two parties are 


* it does not appear, chat the; 
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are od: onſequer ntly, W 

0 and religious notions of n 
them to be put aſunder, ſo our common notions of 
decency will inform us, 8 


In e ee if a ſingle man ad 8 fügt 
eee to make a bargain of cohahi- 
tation for the purpoſes of marriage, either in a church 
or in any other place, either in the words and accord. 
ing to the forms, which are preſcribed in our book of 
common prayer, or in any other words, and accord- 
ing to any other forms” of their own chuſing, which 
ſufficiently expreſs their free and mutual conſent; 
ſuch a bargain would be a good and a valid marriage; 
the two parties would be bound to each' other z 

huſband and wife ; and when they are ſo bound, the 
bw of God, as we either collect it from reaſon, or 
read it in his revealed word; has made the obligation 
| perpetual. But when the man and the woman are con- 
ſidered as members of a civil ſociety; we ſhould ob- 
ſerve, that the act of joyning themſelves to ſuch ſociety 
implys, that they agree to ſubmit their rights or mon 
powers of acting at their own diſcretion; and amongſt 
the reſt their right of marrying according to what form 
and in what place they pleaſe, to be regulated and li- 
mited by the common underſtanding of the' ſociety, 
either for the public good of the whole body, or for 
the general good of its ſeveral parts. For though the 
law of God has eſtabliſhed the perpetuity” of the mar- 
rage contract, and has by this means deprived the man 
and the woman of their liberty of parting from one 
another, after they are become huſband and wife; yet 
it has not preſcribed any * 
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they pleaſe, 28 it confiſts in a full B 


in its own nature; and is actually given up by the 10. 
cial compact, as far as the common understanding of 


the ſociety ſhall End it to be ne 


G e e 
therefore the laws of their country preſcribe, that all 
marriages ſball be ſolemnized in "ſome particular place 


ry or conducive to 


and according to ſome particular form, and enact, that 


no marriage folemnized in any other place or accord- 
ing to any other form ſhall” be binding; the effect of 
ſuch laws will be, that the man and the wotnam will 
have no right, or no liberty, or no moral power, of 
conſenting to a marriage contract any otherwiſe, than 
2s the laws direct. If they make, or rather attempt to 


make, a bargain of cohabitation for the purpoſes of mat 
nage, in any other place or according to any other fortn; 


we may call this attempt a ſolemnization of imatflage, 
for want of à better name for it: but in the mean 
time the bargain will not be binding upon either party; 
and what we call a marriage will be a mere nullity, 


| upon' the principles of the law of nature. For it is a 


known principle of the law of nature, that no perſon 
an be bound by any act, where he has no right, or li- 


berty, or moral power of binding himſelf, that no words 


or ceremonies, however cuſtom may have made then 
expreſſive of conſent, can produce any obligation, 
where the perſon; ho makes uſe of theſe words or ce. 


emonies; has not che liberty of conſenting. A man and 


2 woman may repeat ſuch words, or go through fuch 
ceremonies, as are expreſſive” of their conſenting to a 
bargain of co ohabitation for the purpoſes of marriage; 


3 
cular form for making this conty rw 
@ matrying' th 15 pars and e 164 what form 


d to reſtrain” this liberty. Whenever 


but 
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but no. obligation will ariſe from the words or cer 
monies themſelves; where the parties had no mary 
power of conſenting. If they had an intention of bind. 
ing themſelves to cach other as huſband and wife, thi 
indeed implys the conſent of their minds: and conſe 
quently the words and ceremonies are in one reſped} 
not mere ſounds and empty forms; becauſe they ar 
deſigned by the parties, who uſe them, to expreſs thi 
conſent of mind. But if they had no liberty of conſent 
ing, then in reſpect of any effect or obligation, which 
might be ſuppoſed to ariſe from this act, they vill be 
mere ſounds and empty forms; they may expreſs the 
conſent of the parties, but it is ſuch a conſent, as p. 
duces no obligation. For the marriage contract is thus 
far like all other contracts: the natural power or intention 
of conſenting does not make us capable of binding our 
ſelves by this or by any other contract: we are no other- 
wiſe capable of binding ourſelves, than by having amo 
ral power, that is, a right or liberty of cunſenting , We 
allow therefore, that, when a man and a woman ar 
long to each other as huſband: and wife, the law d 

God forbids us to put them aſunder; we allow, that, 
when a bargain of cohabitation for the purpoſes d 
marriage produces any obligation, the law of God 
makes this obligation perpetual. But in the mean time 
we affirm the effect of ſuch a civil law, as we hare 
been deſcribing, to be, that, when a marriage is 6 
lemnized otherwiſe than the law requires, the paris 
are not bound to each other as huſband and wife, the 
bargain, which they have made in words, is no bargin 
at all, and produces no obligation. 
In ſhort when we are examining either theſe of af 
other queſtions, which relate to he power of the cn 
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cv N&4TURAL LAW; 
lay to anpull a marriage once ſalemnized, 


to miſlead ourſelyes by 


pable of ſo binding 
this ſuppaſitian, in which we take the very point in 
queſtion for granted, we readily conclude, that they 
Ware joyned together by God, and conſequently that 
they cannot be put aſunder by mag. But inſtead of 
Considering the effects of a goed and a valid marriage, 
od and a valid one... If the male and the female are 
ader the age of diſcretion, and are, therefore ſubject; 
[9 the authority of their parenta; or if. they are mem 
hers of a civil ſociety, and are therefore ſubje& ta the 
lan of their country; or if upon any other account, 
ey have no liberty or no motal power of conſenting; 


ent, and in other circumſtances would have pro- 
uvſtances, ſtand for nothing or have no meaning, 
il produce na obligation. The male and che 


male therefore, by repeating thoſe words and by 


"ut of a better name, is called ſolepmizing a marriage, 
il not have baund themſelves to each other. as huſ- 
«9 and wife. But if they are nat huſband and wife, 
"i natural or our religious _ ee 
0 
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themſelves or nat, And then upon 


ſoch words or ſuch ceremonies, as. are cxpreſlive. of. | 


zag through thole, ceremanies, though. this act, for. 
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ver, made m from the 1 98 the 
aft of the civil law; there can be no obligation of nx 
tural juſtice upon the parties to abide by the contract 
tid td habit & bübend and wife. of K they hne 
no night or moral power of conſenting; they Eannot 
lay themſelves under any obligation of Juſtice.” And 
we have ſeen'already chat the divit lawiproduces its ef. 
fe&, or makes the marriage a nullity, by taking from 
them their right or moral power of conſenting. Indeed 
where the civil law only makes a churfiage ineffeftul 
for obtaining certain civil purpoſes, upon ac 
wanting ſome forms preſcribed by ſuch law, Vie alles 
the validity of it as 70 other purpoſes; the parties are 
obliged in natural juſtice to cohabit, an their —— 
of cohabitation is naturally a good 'marri 
though, by a marriage contract, FE — 
forms, they are incapable of obtaining the advantage m- 
nexed by the civil law to other marriaget, in which thoſe 
forms are obſerved; yet the ſame law, by allowing the 
validity of thein marriage in other reſpects, leaves them 
at liberty to bind themſelves to one another as huſband 
and wife. But whei the civil law of any ſociety enafts 


that a marriage, for want of age in the parties or of cer- 


tain forms in the contract, ſhall be void to all intents and 


purpoſes whatſoever; it does not allow the validity of | 


ak. a in any reſpect, but renders — 


as | ent 80 W A by 
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yet fince-it Rs Gl from their own conlent, = 
they are members of the ſociety, it may pr ly. be 
conſidered as an incapacity by the law of nature... ; 
Some contracts, which the civil law makes void, are 
unterſtood to oblige in conſcience, though not in ſtrict 
juſtice; they produce an obligation. to performance, 
though it is not a perfect obligation. But this obligation 
takes place only in ſuch, contracts, as the civil man 
wid for. the benefit of one of the parties, and | 
kim at liberty, if he. pleaſes, to waive. this benefit. 2 
can not. therefore take place in void marriages: becauſe 
the civil law makes them void in order to hinder, the 
parties from obtaining any benefit by them, and by 
this means to ſecure ſome benefit to others, in a 
lar to the parents of one or boch the parties, bo 
might be made unhappy by an improper marriage of 
their children. This circumſtance alone is ſufficient to 
diſtinguiſh the caſe of a marriage, which the civil law 
makes void, from the caſe of a debt, which it makes 
void. But there is another very material circumſtance, 
which puts a farther diſtinction between theſe two 
caſes, and ſhews us, that, notwithſtanding any obliga- 
ton of the imperfect ſort, to pay a void debt, yet 
there is not the like obligation to cohabit upon a void 
marriage. What is contained in a contract of borrow- 
ing money might be performed by the borrower, 
tough: there was no contract at all. He might, if he 
pleaſed, give the lender the ſame ſum. of money, that 
be has borrowed, whether, he had ever borrowed it. or 
bot, x, And conſequenty tho h the contra is a nulli- | 


i 
45 


tract — Heldt. Unlelk therefore we ul 
maintain, that where's man and A Wotfiafi are incapy 
ble of binding thetnfelves to ont anbther, 
and wife, by 4 marriage contract, "they 118 capable of 
binding theryſelves in Conſcience to do What is vicious, 


we mut neceſfariiy allow, that they bun be adder nd 


obligation ro cohabit, as if they were huſband and 
wie, upon a marriage, Which the Uyil law has made 
void to all intents and purpoſts whatſbever. * 
The law of God concerning marriage produces its 
proper effect, not by making all perfons,' of any apt 

or in any circumſtances, capable of contracting a good 
and valid marriage, but by making all marriages per- 
petual or indiffbloble, which have once been contractel 
dy perforis, who are of ſueh age and in ſuch cirtum- 
frances, Aire eee = he Sr 
themſelves by à marriage contract. 

Givit laws ſet aſide other contracts two ways, either 
by enjoyning beforehand, that they ſhalt not be made 
ſo as to obtain any effect; or elſ by enjoyning aftet- 
wards, that they ſhall not be performed. No law of 
God either natural or pofitive has reſtrained the civil 
legillator from ſetting marriages aſide in the former of 
thefe ways, by enjoyriing beforehand, that they ſhall 


not be folemnized with effect, or ſo as to bind the 


parties, in any other manner, chan what the civil la 


preſcribes. What the law of God enjoyns is, that a 


matriage, which is ſolemnized in ſuch a manner as to 
. * 


/ 
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tis merely coticernilog's ridrrlage," wich 'is once f- 
Emil. For Loch g a Hlage's an expreflidn, 
which is uſed in two ſenſes. Sometimes whos homo] 


tat 2 marriage is folenmized Between à man and 4 

wodia, we only mean, that they” habt repeated ſuch 

och or gde through ich cerettiohife/tis are © 2 
of fre of a began of cohabirarion” for the purpoſes or 
„ nage; Whether any Ai n 4s e e 


they have done or hot. Thus if 4 man, 'whoſe wife is 
ning and undivorced from him, ſhould repeat fuck 
wotds and go through ſuch ceremonies with a ſecond 
woman; we fhould ſay, that a marriage had been d- 
| lemnized between the man and this feeond womany 
thongh in the mean titne we know, that no obligation 
of marriage ariſes from this act. Bur ſometimes, when 
ne ſpeak of ſolembizing a marriage, we uſe this ex- 
prellon in a ſtricter ſenſe, and mean ſolemnizing it 
nith effect, ſo that the man and the woman by what 
they have done are become huſband and wife. If we 
have been brought up from our infancy in a country, 
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mer vhcre the civil law has allowed almoſt all marriages to 
ade e binding, provided certain words and certain cere- 
fret- nonies have been made uſe of; it is no wonder, if we 


y of bould be led ro think, that what we have long found 
civil s be the ſame thing in fact, is likewiſe the fame thing 
r of WW" tight; chat ſolemnizing a marriage in one of theſe 
ſhall I foes is ſolemnizing it in the other ſenſe, that repeat- 
| the dg theſe words and going through theſe ceremonies 
"bw WW"cllarily produces an obligation, and conſequetitly, | 
ut a Wc to ſer aſide a marriage once folemnized, is the 
45 to we thing as to ſet alide are 5 has been {6 | 


ba — 


this Addon ug may 1 to ſee, LIN" 
law of God coneerning marriage does. not produce, and 
what. effect it does produce. 'This law does not make al 
marriages binding, which have once been ſolemnized; i 
only makes all marriages perpetual, which have been b: 
lemnized in ſuch a manner, as to be once binding. It 


does not make all words that expreſs a marriage co · 


tract. operate like a charm and bind the conſcience, 
whenever they paſs through the mouth; nor does i 
give thoſe, who repeat ſuch words, a liberty or moral 
power of conſenting, in conſequence of their being will 
ing to be man and wife, that is, of their having a natural 
power of conſenting; it only takes from mankind il 
right or authority to ſeparate thoſe, who being at l. 
berty to conſent, that is, who being under no reſtraint, 


either from the law of God or of man, which might | 


take away their moral power, of conſenting, have 
bound themſelves to each other as huſband and wik 
by a valid bargain of cohabitation. for the purpoſes of 
marriage. The civil legiſlator therefore has the ſame 
authority to make marriages void from the beginning, 
that he has to make any other contract void, by 
ſome antecedent law, which takes from the parties 
their liberty of conſenting, or renders them incapable 
of conſenting with any effece. 

The only difference between the narringe contra 
nd other contracts is; that other contracts, though 
they are valid from the beginning, may be reſcinded 
or made void afterwards by ſome ſubſequent civil 
law, which forbids performance : whereas, when 2 

marriage is ſolemnized in ſuch a manner, as to be once 


Li no ſubſequent civil law can reſcind it oy 
| wards 
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| 
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the ſociety, he i is party, makes len a conditi 


tural: becauſe by this compact he obliged -hinſelf to 
ſaw is enable rights 0 e Rr 


—— good. He canoe there: 


fore, whilſt he is under this obligation, that is; whilſt 
pr WP rp ſociety, lay hirnſelf under any 


— If our fight, in reſped of the m- 
. — | 
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perpetual and - conſtant; this right amongſt others of 

the ſame ſort would be alienable; the ſocial compact 

vould ſubje& it to the civil power; and as members of 

civil ſociety we could only bind ourſelves in marriage 

by a perpetual contract, upon condition that the civil 

hu ſhould. nor reſcind it, after it is made. But our 

night in reſpect of the marriage Onkrae is not a right. 

o full liberty; the law of God has not left us free, hen 
ve bind ourſelves by this contract, to male it either 
emporary and precarious, or perpetual and gonſtane 
en dad one hand to bind ourſelves hy a 

. II. T | * 


cas "ie he pry, up: contin of in not 

— of- Sehnirighes 10 bind —— a3: 

are -ſubjedted to the civil legiſlator by the ſorial-com- 

75 patt: whereas the right to bind aurſelves by a petpe- 

taal matiage contract, if wo bind ourſelves by anyimar- 

F 

11 td of Add. . Ango eit) ohne abode! 

Civil las NV We commonly diſtinguiſh civil wes iow 

| ei ten and umuritten: but we feldem form/ſuch precie 

written, notions of cach, a8 will keep up othe — 

ſhew us herein the difference betwern them conſiſts,” 

Everyrule of action, which is enjoyned by a civil legiſ· 

lator und committed to writing, does not immedimely 

become à written civil law. Such lawos as are cſtabliſh- 

eng and uninzerFapted vſage or anom * 

but this toes doe de m dam den 8 

writer laws. Every precept of un written lam may be 

expreſſed in wonls: and whatever cati he expreſſed in on 

words may terrainly'be uritten down: and when any I e 

ptecept of unwritten law is thus written down, it will H 
be as much a law; as ĩt was before, and may be called a 

law i writing, if you pleaſe : but if — re m es 
1 


s z hu committed te writing; No role” of 


nitred to writing, can be called a written divillaw;'un- 
Lf the writing contains all, that is eſſential to a civil 
kw; Now the eſſence of a civil law conſiſts in its be- 


a civil legiſlator; If therefore the writing only contains 


not contain the evidence of its having been preſe 


cated by him; ĩt will not contain all, that is 00 


mw 


writing, dut will be no written law. But by: defining a 
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writing by a civil legiſlator, or which is preſcribed by the 
ee eee 3 
by the ſame authority, we ſhall nt: 41 111 


ming; though they ſhould afterwards be committe 
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* 


ous cuſtody of un written tradition, they uſually re- 
and what they have done in writing; that ſo the ſeveral 
tembers of the ſociety, who are concerned in the laws 
> it, may know both where to find them and what 
they are, Unwritten laws therefore either were not 
tide at firſt by a civil legiſlator profeſſedly employed 
n have ariſen out of 
. imme · 


— —ę— which only fps hat 
though it is preſeribed by à civil-legiſlator, and is com- 


ing deng a rule of uRtion preſcribed by the authority of 
de rule, which che civil legiſlator preſcribed; -bur does 
by his authority; that is, if ſuch writing ee ee | 
civil law; and oonſequently it can only be called a law in 
witen law to be a rule of action, which is preſcribed in 


thoſe rules ef ———— by de 
ary of x chil bu 0p bie tha in 


» wing by Gs 006 de, who tas not the dne 


——— their — 


292 


Unwrit- 
ten laws 
how efta-* 


bliſhed. 
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. uninterrupted, uſage and cuſtom; 
45 if they ne ade — 2 civil legiſtator po 


feſſedly employed in this buſineſs, the ey of thei 
Ne n OY 


ah XVI. Whare uſage tas obuined, —— 


may ak bee to be agreeab 

ſociety, and to have obtained wich ——— bool 
the uſage: muſt in ſo long a time have come to tbe 
knowledge of the public: and if the ſociety had not 
conſented to it, there muſt have been frequent 
tunities either of interrupting it in fact or of 
diſlike of it in words. But hatever is conſented. 10 by a 
civil ſociety becomes a law of ſuch ſociety; and conſe- 
quently any uſage, which has: CONE 


ticular conſentof each ee the — 
ſary for the purpoſe of eſtabliſhing any uſage, or the rule 
ariſing out of any uſage, into laws. For the general con- 

of the ſociety binds each of its members: and any 
rules, which ariſe out of ſuch uſage, as has continued for 
time immemorial without being interrupted hy an) 
intended to include within thoſe rules. Unwritten 
laws will eſtabliſh themſelves in the ſame manner, 

not only in a perfect democracy, where the legiſlative 


power is in the hands of the whole collective body of 


the ſociety, but under ſuch forms of government like- 


wiſe, as commit this power to ſome particular legit 


tive body. The ſtanding OY of Og." 
e VIIL $1. v. Vill. 8 
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Wakes not conſent to any. vage, which generally ob- 
wins amongſt the members of ſuch ſociety, ki 
4 any time interrupt or ſtop it by forbidding it. If 
therefore it has continued long enough to be notorious, 
ud is not interrupted by any act of his; he may be 

to conſent to it: and this concurrence of the 
legiſlator thus hap vill be ane to give it the 
force of a la. ; 

Bot though the Loring I civil ſociety, or of its 
lpiſlative: body collected from long and uninterrupted 
uſage, eſtabliſnes ſuch uſage into a general law; yet a 
law ſo eſtabliſned admits ' of exceptions, It binds only 
thoſe, whom the ſociety intended to bind by it: for 
no poſitive law extends farther, than the intention of 
the legiſlator: and conſequently if any particular cuſtoms, 
different from the general. uſage, have obtained without 


interruption, for time immemorial, in reſpect of parti- 


eular perſons, or places, or- things, theſe cuſtoms will 
be exceptions to the general law, and will themſelves 
be the laws of thoſe perſons, places, or things, in reſpect 
of which- they have fo obtained, Theſe particular 
cuſtoms, which are exceptions to the general law, are 
eſtabliſhed by the ſame means, and upon the ſame 
authority, with the law itſelf, by the conſent of the ſo- 
ciety or of its legiſlative body collected from its not 
putting a ſtop to them, notwithſtanding they have ob- 
ned for ſo long a time, that they mult in all proba- | 
blity have fallen under public notice. 


XVII. There is a plane reaſon, why it hould be Unwrittea | 


more difficult to find out what is preferibed-by an un- 4; 


nnen law may indeed be committed to writing. But '2'2<4 


when hey are, it will ſtill be a queſtion, whether ſuch ten ra | 
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mitten law, than by a written one. The rules 8 


hl 8 ſcrutiny. 


INSTIVUFES or 7 
writing contains the law or not : : began it it will un 
appear from the writing itſelf, that it is authenticated, 
or that the rules, which it contains, are preſcribed by 
any legiſlator. The law is founded in uſage or caſton 
only: and conſequently it can only be collected from 
uſage or cuſtom. In the mean time the members of z 
civil ſociety are not left to their own obſervations ty 
find out the unwritten laws of it. The records of wha 
has been done from time to time in courts of judicy 
ture are evidences of the unwritten law; not only as to 
the methods of proceeding in the court itſelf, but like- 
wiſe as to thoſe points, which have come into queſtion 
| before it. If the methods of proceeding in the coun 
itſelf are grounded upon unwritten law, the law, which 
| regulates its proceedings, having thus ariſen out of in 
own practice, can appear only in its own records. The 
law, upon which any points of controverly have been de 
termined by the court, will likewiſe appear in the fame 
records : becauſe they. ſhew what the un 
appeared to be upon the fulleſt information, that the 
court could get. When *Grotius therefore teaches vs 
to have recourſe, not only to our own obſervations, 
but to the judgment of others, who have had more 
and better opportunities, than we have had, of making 
obſervations upon ſuch general be or particular 
cuſtom, as has eſtabliſhed itſelf into a law ; he points 
out the principle, upon which the determinations df 

courts of judicature are to be received as the moſt 

WD: authentic evidences of unwritten law. The principle is, 

+ +. that their determinations are authentic evidences of 
wust the uſage. or eee 
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written 1 0 — 
repealed or altered by an expreſs act ef the eee 11 
; —_— Ty OD e=s 5M 
at | or eu are | 
—— repealed. or alteręd aſterwards 2 
lu. They anke ee be repealed or altered hy long 
n: for as the conſent. of the ſociety. 
upon which. cher are eſtabliſhed, is collected only from 
eſumptix 3 or r eee N 
the bach hes conſented to — work n 601. 
XIX. But if diſuſe repeals an-unwritten Jaw, only lang 
35 it is a preſumptive evidence chat the ſociety has dee e 
conſented to repeal ſuch. laws: the conſequence. will ber pealed by 
that no written law can be.repealed merely by diſuſe 3 OE 
\bccauſe no pteſumption can ſet aſide a certainty: tha 
record, in which the written law appears, is a cettain 
evidence of its hay ing been eſtabliſhed by ſufficient au- 
thority ; whereas diſuſe affords at moſt only a preſump-- f 
don of its having, been repealed by the Hilke authority. 
Written laws are indeed ſometimes ſaid to be grown i 
oblolete. But then by their being obſolete. we are not 
to underſtand, that they have ceaſed to oblige, when- 
ever it ſhall be found. neceſſary to put them in execu- 
tion. Sometimes a written law is ſaid to be gromn ob- 
ſolete, when the circumſtances of thoſe, to hom it 
relates, are ſo changed, that the execution gf the law 


— 


, e 


7 would be of no uſe, notwithſtanding i it might be a be- 

A neficial law at the time of making it. This happens 

of WM 0 particularly, where the legiſlator had not che 

de cial matter of che law principally-in-yiews but de: 

N ſigned either, to guard-Againſt- ſome patticular, evil, 
which 3 TR FOgenns 

_ a Gas 


2 b vr 
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cution of the law would be of the ſame advantage now, a 
| whenit was firſt made, e ſay, chat it is become obſolete; 
if it has not for any conſiderable time been put in execu- 
tion, ſo that what it enjoyns has been long neglected, or 
ion begs ng OA 
© Where written laws are become obſolete in the for 
mer ſenſe ; it may with ſome reaſon be called a hard- 


1 ſhip, if it is nothing more than a hardſhip, to put them 


in execution. For ſince all civil laws either have, ot 
ought to have, the prevention of ſome evil or the at- 
tainment of ſome good in view ; it is ſcarce conſiſtent 
with the nature of a civil law to lay any reſtraint upon 


the members of a ſociety, or to puniſn them for not 


complying with any reſtraint, where no evil will be 
prevented or no good be obtained by theit compliance. 
But where laws are become obſolete, in the latter 
ſenſe, either by any neglect of thoſe; whoſe buſineſs it 
is to put them in execution, or hy any other accident; 
if it can be called a hardſhip to put them in execution 
afterwards, the only ground for calling it ſo is a ſup- 
poſition, that through ſuch long diſuſe many perſons 
may be ignorant of what the law requires of them. 
This hardſhip is effectually prevented, if the civil ma. 


viſtrate, or executive body, gives public notice before- 
hand, that ſuch 2a law will be Put in execution: and 
though we uſually ſay, that a notice of this fort revives 
a3 obſolete law; yet this revival is made without wen 
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Jn we fachr as ve the d poorer of de pl vor 
— — nay Jen be divided"ints 

ſuch as are not fun 
— Buch public was are called” fundamen- 


ſtood to — — 226% FE}: ORR TY OY RY 
nally any extlaſive "he" of — — | 
or power, us it ariſes ' Gut of civil union, is veſted in 
the whole collective body. And if no part has origi 
nally any right of this ſort; it cannot acquire any ſuch 
pes ** own; unleſs the reſt concur in 

concurring "wines the att of the 


— of this W any unden to bind the 

giſlative body itſelf; and not to to be alterable by its 
authority. And for this reaſon, when a' legiſlative 
body, after it is eſtabliſhed, declares any law of its 
own making to be à fundamental law or a law of the 
conſtitution; the meaning of this declaration is, that 
waive body irs gg chores 
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of:this forte, Thoſe laws —— 
mine the method of calling and 
— aagiſtrates to their raſdeRiive altes 
which ſettle the extent and limits of their power, 
_ which regulate the p :  judicatute; 
and thoſe likewiſe, which, fix. the manner. of ; raiſing 
TUG, and qaintaining the military force, 
ek ws, which adjuſt the mutual rights and ob 
lgations.of the members of a civil ſociety in reſpedt of 
one another, may be called private laws :, becauſe they 
relate more particularly to private perſons. Of this 
fort are all ſuch laws, as regulate the right, chat a ma 
| has over his own perſon, or to direct his own ations; 
all ſuch, as either determine the manner of acquiring 
or holding, or alienating private property, or regular 
the ſeveral limitations, to which private; propeny i 
| object; and all ſuch, as preſcribe dhe form. and ſets 
the effect of promiſes or contracts or oaths, not only 
of thoſe, by which private property or a right in thing 
may fog. aoqared, but of thoſe likewiſe, hy which one 
member eee 
| of another. 1 
2 be (cnlled anind monty mhic 
regulate, and preſcribe the mutual rights and oblige 
tions of the public or ſociety, and of the ſeveral ment 
bers or private perſons, who are under its protection. 
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w Goc or to ourſelves; all fuck; au Uerermine tis 
right; which the public has over the perſons of the 
6bjects ro demand their afliftance, either in executing 
dee laws within tho ſociety; or ini deſending it againſt 
js enemies from without; all ſuch, as preſeribe' whit 
Mues, duties, or cuſtoms are to be paid by che fab 
jets, —— cs demand-of rhe public updn the 

— 5 — tn, 

my; and advancing the common benefir; and all ſuch 
n eee 

which the ſubjefts owe to their eſtabliſned governours. 
To the ſame head we may reduce all criminal — 
laws in general i becauſe all crimes are offences of pri- 
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which ſettles the ſucceſſion to a kingdom, is a fandas cant, 
mental law or not. But unleſs this queſtion is ſtated civil laws 
more preciſely, it cannot well be underſtood: becauſe of fe dl 
in ſome conſtitutions it may, ne cow 
be a fundamental law. In order therefore to determine fundan 5 
rightly upon this queſtion, al ney — 
inguiſn between thoſe kingdoms; in which the king 
lone is the legiſlative body, and thoſe, in which he is 
only a part of fuch-body,whitft the whole ſociety, either 
by itſelf or by its repreſentatives, is the other part. And 
ide king alone is the oonſtitutional legiſtative body: 
t vill be-neceſſary' to diſtinguiſh: farcher between thoſe 
ba Fre ee "HE We LP 
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. 3 given the ig who'is in poſſeſ. 
fron, a power of chuſing and fiting his. 1 
any ching, which: relates to the ucceſſion, can 

lad fundamental, it is the — ls he pref 
poſſeſſor to 8 om to 


law of his own making. As mee. — 
dition from the people, he has no conſtitutional power 
of altering their act without their conſent. And in 
fact, if he was to attempt to alter it, what he does 
would be prevented from producing any effect, unleſs 


45 . becauſe what 


ever he does without their concurrence is done only 
dy a law of his own making: 4 ————— 
bis on legiſlative power to the next immediate ſuc- 
ceſſor, this ſucceſſor will have the ſame right to alter 
this law, that he had to make it: the conſequer 
of which will be, that the entail, which he intro- 
Feen cannot take 11 n eee of tuch 

Secondly; il chi len which fixes-the ſacoeſſion/t 
the crown, can be looked: upon as fundamental, it 
moſt be in thoſe kingdoms, in which the king alone is 
the conſtitutional legiſlative body, and the crown. is made 
bereditary by the ſame act of the people, which ap- 
pointed their king to be their ſole legiſlator. On the 


one hand che king in foſſeſton. notwithſtanding 10 
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ent at ſhould nor be vad. For the notion of a f- 
in its being unalterable by any human nat conſiſt t 
ever, : but in its being unalterable — wer -wharſo- 
legiſlative body, where this . — — 
whole" ſociety.” If there is any doul — 
oncurrent act can of right — che ſuccſ. 
3 omg ariſe froma ſoppoſition, tht the 
— right fd, ; which ener. — thier «108 
ta i they, vdo weg have ſucceeded apres — 
DM me mos as it was, are yet unborn, chey cin 

have 


cr ive become rhe tl o Dr-otherwiſ 

— the —— 
ety! Nut during the: liſe of the preſent poſſeſſor, th 
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the collective body, the generäl 408 of che ech cow 
cludes them, whether they imemgdlacely: a rah 
eonſent to ſuchi act or nn N 2 rinſe"! 
: Indeed: whon' — them only as parts of the 
| ciinfive-body'of :odocieny;i nothing but: the general 
ſecurity or general benefit can juftify-a:change of the 
ſuogeſſion: becauſe the whole exerciſe of civil leꝑiſla- 
tio: power is to be directed by this end 3 whether thut 
power vis exerciſed to repeal an old law or to male a 
new one whether it is exerciſed-by-the-canftitutional 


N body, or by the colleQive body, or 2 5 
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pa binding upon him by means of.« compatt be. | 


yy 6 of bi own fe the oligo fi ade. 
ne the ſaume coenpust, —— 
* power in him: 2 


N make any law; which ſhalt be bindings". 
r repeal any, which was binding; becauſe as Jong as 
us compact ſubſiſts, it has no legiſlative power. But 
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made in the law of the iſucceſũon to the crown, the 

ooncurrence menen. — 2 IG 
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the _ EY Ada — — 
joynt act of all, who were parties n che compact, by 
wich the ſucceſſion was originally: ſettled. No cum 
pact ean be. releaſed, and no law can be altered with- 
out the iet 15 2 who are parties. to ſuck 
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by their repreſentatives, will not be ſufficient to produce. 
a change in the ſucceſſion without the conſent af the 
| nobles; if they were diſtinct parties to the original ſet 
tlement of it, and are not repreſented by the repreſen- 
tatives of the people. But where the general body of 

i 6 diſtinguiſhed into the nobles and the 
people; if the conſtitutional legiſlative body conſiſts of 
the king who is in poſſeſſion, and the nobles, and the 
pon epi _ un EW er are ape m_ 
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who can decide a 
time of a king, between more cla 
ſucceſſion; In thoſe conſtitutions where the — © 
body conſiſts of the king and the whole body of the 
ſociety, acting either by itſelf or by its repreſentatives, 
this can be no queſtion. For ſince ſuch a legiſlative body 
has a conſtitutional right of limiting the ſucceſſion by a 
civil law; there can be no doubt of its having a like 
nh EETCC I INY 
of this ſort by the ſame means. 
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only, where the king alone is the conſtitutional legiſ- 
lative body. Grotius tells his readers in expreſs words, 
that he had ſuch a kingdom in his mind: and if he had 
not told them ſo, it might eaſily have been collected 
from the reaſon, which he gives, why the people could 
not decide this controverſy, and interpret the law of the 


— 


of all the competitors has the beſt claim. The reaſon, 
wich he gives, is, that the people have by the conſtitu · 
ton entruſted all civil juriſdiction to their king. What he 
aids farther would, if it was true, encreaſe the difficul- 
y. He ſuppoſes: the civil juriſdiction to be given not 
aal to the king, but to his family likewiſe; ſo that the 
people or the body of the Weber whilſt _"_ of wy 
'Grot, L. II. CVI XXIII 25 
. amy 


ſucceſſon 
ſy, dar ariſes in rhe ift = bs 


civil How, - 


- The enquiry therefore relates to thoſe coaſticetions 


ſucceſſion authoritatively, ſo as finally to determine which 
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for want of legiſlative power; fo neither could the king 


_ conſtitutional legiſlative body, the law of the ſucceſſon 
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juriſdiction in his life-timez/they have on 


cy of fuch/ajuriſdiftion'; and this expeftancy. will fai 
if the law, which ſupports it, is altered beſtere bin Gen 
| However, the reaſon, which Grotius alledges, will con 
_ clude againſt the- juriſdiction of the people to decide 


this controverſy by themſelves, or by their:own au. 
thority, without this additional ſuppoſition :- becauſe, 
without conſidering the ſucceſſors, the people have by 
the civil conſtitution veſted the legiſlative nth 
of the crown for the time being. 

2 the people alone could — — 


alone decide it: becauſe, as Grotius obſerves; the right t 
the ſucceſſion is not ſubject to the juriſdiction of the pre 


_ ſent poſſeſſor, unleſs in patrimonial kingdoms: in king- 


doms, which are not patrimonial, if the king is the 


comes originally from the people, and by compact be- 
tween him and the people is made binding upon him. 
But though the people alone cannot decide this con- 


troverſy, for want of legiſlative power in general; and 


though the king alone cannot decide it, for n 
giſlative power in this particular inſtance ; yet upon the 
prineiples, which have juſt now been explaned, the pte 
ſent poſſeſſor of the crown and the body of the ſociet 
together have a right to decide it by a joynt act. For 


all the parties to the original compact, by which the ſuc- 
ceſſion was ſettled at firſt, are included in the king and 
the body of the ſociety: and conſequently whatever they 
do will be binding upon. Jl. is cha p 
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of interpretation. ene 


1 15. Drinks .of 3 
III. Three forts:of interpretatian. IV. Rules of literal 


uſd. VI. Three topics, of. mixed interpretation. 


matter. VIII. Wards are to he ſo conſtrued as to produce 
6 reaſonable effect. IX. Words of a law or other xouriting 
are to be conſtrued by its circumſtances. X. $trif# and 


of the writer how reſtrained by rational interpretation. 
XIII. Scarce any. laws nn n as 
rational. interpretation. - | 


right to whatever the pr 
or the teſtator, deſigned or intended to make ours. But 
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does not appear, can have no more effect, or can no 
3 re mn winch. 
does not exiſt. . 


In like manner the obligations thatare all by 
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LE 


large interpretation what. XI. Meaning. of the writer 
bow extended by rational interpretation. XII. Meaning 


or intention as the meaſure” of our claim; we muſt. 

ceſſirily be underſtood to mean the deſign or inten | 
ton, which he has made known or expreſſed by ſome 
outward mark : becauſe a deſign or intention, which 
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'Grot. L. II. C. XVI. FI, : 
vs of 
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the civil Jaws of our country, ariſe from mu intention aj 


imerpretation,. V. Mixed interpretation. where to be 
VII. Words are to be conſtrued agrecahly to the ſubje® 
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F. —_ or z contract, or a will — — 

miſer, the dontracter, tation 
What. 
tis deſign or intention, if it is conſidered merel7/ß/ 
8 an act of his mind, cannot be known to any one, 
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. eka bs 0 this intention is an 1d. 
of the minds but as it is declared or expreſſed by fone 


outward ſign or mark, which'makes it known to u 


For the intention of the legiſlator, whilſt he keeps it u 


_ himſelf, produces no effect, and is of no more account 


than if he had no ſuch intention. Where we have w 
knowledge, we can be under no obligation. We cant 


therefore be obliged to comply with his wil; - where 


we do notknow what his will is. And we can no other- 


Oy as they ariſe from promiſes, contracts, or will 
and our obligations, as they ariſe from inſtituted lam, 
is to collect the meaning and intention of the promiſe, 


wiſe know what his will is, than by maans of fone 
outward "al or mark, by which this will TY 
or declared.- % 


From Ne it appears, that the way to aſcertait 0 


contracter, teſtator, or lawmaker, from ſome outward 


ſigns or marks. The collecting of a mans intent 


F | 
II. Words are the common ſigns, that bi 
make uſe of to declare their intention to. one-another: 


5 an when the words of a man. expreſs his meaning 
planely diſtinctly and perfectly, we have no occaſion 
to have recourſe to any other means of interpretatios, 


But ſometimes a mans words are obſcure ; ſometimes 


they are ambiguous; and ſometimes they expreſs bs 
meaning ſo imperfectly, as either to fall ſhort of hisin- 
tention and not expreſs the whole of it, or elſe to ex 
ceed his intention and expreſs more than he deſigned. 
In any of theſe caſes we muſt have recourſe to ſome 
other means of interpretation, that is, we muſt mk 


uſe of ſome other ſigns or marks, beſides e d 
d Grot. ibid. f II. IV. | 4 
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Ae general head of D . 
If we attend to this account of 


ploys to come at this end, it will help us to diftinguiſh 


frequently confounded, - ; e, aan; 
Both e and the ments of interpreta 
diſtinguiſh it from criticiſm. The end: wlüch eriti- 
ciſm aims at, is to find out what were the words of a 


fore us, is forged or genuine; whether any parts o 
or at leaſt any material parts, have been foiſted in, or 
omitted, or eraſed, or altered. The end, which inter- 


they are obſcure; to aſcertain the ſenſe of them, if they 
xe ambiguous; to determine what his deſign __ 
where his words expreſs it imperfectly. Wit 
quiring what means the critic makes uſe of, aſt 


made uſe of by the interpreter : for the interpreters 
nt e till the critics is ended. We muſt 
be in poſſeſſion of the writers genuine words," before 
ve can ether thew: from them what his intention was, 
or can have any grounds for calling in the affiſtince of 
conjeftures to elear up their meaning, to aſcertain their 
ſenſe, or to determine, that the intention of him, wh 
uſed them, is in any reſpect different from vrhat they 
expreſs. It is one thing to determine, whether a wri- 
ing, that is before us, is the genuine will of the per- 
on, whoſe will it is pretended to be; and another to 

U 3 ; determine 


E FE SSE 


K 
S 


EEE 2 


I 
— 


« a * 4 b- . FT N 5 | 
1 5 8 8 33 ws : © 
— . - * > s q q * Y 8 1 
i 8 - OR” 
oth er fi gns KI 7 2 ris © did . i , V7 F 
* 
; 8 
111 5 1 & [i 
\ val TT 7 
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interpretation from n N n Which it is 


writer; whether, for inſtance, the writing, char is be- 6 
pretation aims at, is to find out what was the intentiom 


| of the writer; to clear up the meaning of his words, if 


ſure, that they cannot be the ſame with thoſe; that are 
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1 the teſtator in th 


will. The former of theſe points muſt bo ſettled, beſon 
the latter can properly come into queſtion. We might 
indeed be able to clear up the meaning of the: perſon 
who dictated that writing : but this weuld nut deter- 
mine the meaning of the teſtator with any certainy; 
if there was any doubt, whether that writing ws hi 
genuine will, or "0003 anden 1 3 was. ful 
removed; RO In 8 
1 we ate at 4 det ane e aids 
bane ay merely becauſe we cannot read this-writing: 
this obſcurity may be occaſioned by his uſing either « 
cypher;:or abbreviations, or a hand, that we are unze- 
quainted with. But the clearing up ſuch obſcurities a 
theſe is not the proper object of interpretation. It i 
meaning or deſign of a writer. But then it ſuppoſe, 
that we are in poſſeſſion of his words. And where ue 
cannot read his writing, the difficulty of making ont 
his — LERK mann n 
words are 54 15 AAR H 2101 8 En 

It is not ano ealy to/determine exactly, ad 205 
provinces: of the grammarian and the lexicograpber 
end, and the province of the interpreter begins 
But though theſe provinces run into one another at 
their confines, they are diltinet enough at their re 
moteſt extremities. The boy, who is learning the 


lexicon, is certainly not employed in the ſame province 
with the divine, who ſettles the intent of the levitici 


lawgiver. r 
nothing elſe but his ſkill in the original language for 
kis diſcoveries of the meaning of the law. Interprets- 


| hebrew language by the help of his grammar and bi 
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em — wes . what — 4 
is read to us by any one elſe z the words will be only 
empty ſounds, and cannot convey any meaning at all. 
We may, if we pleaſe, call our own ne of his 
unguage an obſcurity in his writing.: but it is ſuch an 
obſurity, as is not to be cleared up by: the topics af in- 
terpretation, but by the lexicon and the g ammar- We 
do indeed call a man an interpreter who travſlates-whas 
1s ſpoken or written in a language, of which we aro 
ignorant, into another language, with. which we are 
better acquainted-. But ſuch a man only ſupplies the 
pace of a lexicon and a grammar: and if we would 
ſpeak diſtinctly and properly, he is rather to he called 
a tranſlator, than an interpreter, He gives us the words 
of the ſpeaker or of the writer ; and then by means of 
the words, or of other conjectures, if ſuch conjectures 
ae neceſſury, we are to make out the ſpealer or 
writers meaning. It ſeems to be an ignorance of the 
ame fort,” though in a leſs degree, which, makes-arly 
writing obſcure, where we have a competent knowledge 
of the language, but are not perfect maſters-of it. This 
happens ſometimes even in our mother-rongue, in which, 
if there are no other words not generally underſtood, 
there are at leaſt many terms of art, which ate a ſort 
of language by themſelves, and are not fully underſtood 
by the generality of the people, but by ſuch only, as 
* n in the trade or profeſſion, or have 
U 4 ſtudyed 


rity is — cnowledę 
may be done by having recourſe to roſe,” who under. 
ſtand the terms of art or other words, that © occaſion 
the obſcurity : but then they, to whom we thus have 
. amos 4- + and may be 
looked upon as tranſlato : becauſe the inſtruction 


which chey give us confits in nothing ell but in 


— that! we do not underſtand.) But fince x 
technical or other dictionary would do all for us, that they 
doz if we will call this by the name of interpretation, we 
we learn a language, of which we were totally igno- 
rant before, In languages, of which we have a-compe- 
tent knowledge, but not ſo perfect a®knowledge, as 
we have of our mother-tongue, this ſort of obſcurity 
is more frequent: and as we are rather indebted to 
nice obſervations of our own _ the language, than 
to a grammar or a lexicon, for the clearing up fuch 
obſcurities ; we look upon what we do, when we clear 
them up, as a ſort of interpretation. But yet fince theſe 
obſervations chiefly conſiſt in comparing the ſenſe, in 
which the ſame words are uſed upon different occt- 
more, than the common uſe of words in the language 
of the writer. We are conſtantly making the like 
obſervations upon our mother- tongue in our — 
practice without knowing that we de make them 
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— e bur the common conſent * tha 4 
who uſe them: Their true ſighification therefore in te 
be determined by this common conſent, which muſt be 
Jocked for, not in the etymology of the words, But az 
common uſe and cuſtom. We may take pains," & m- Sv 


amuſe ourſelves;/in finding out'the'roows of words, nm 


in deriving them from theſe roots by rules of ety 
gy. But when'we have done all; that we cari de, in 


this way} an ordinary mari; who has no other verbal 


kaming, than what he bas been forpiſhed — 
ends below! will *. bene Mi e. 
true ſenſe, than we (Hall be with all our ref | 
dead languages this ſort of — — 
uſe. We are fopced to have recourſe to its help, here 
ve can get no better: we are forced to gueſs at the 
ſenſe of a word; which is uſed but ſeldom, or perhaps 
only once, by the ſenſe of the root, from which" that 
werd is derived. But this can never be done with any 

f reaſon,” unleſs the root is uſed more fre- 
quently, 


ſenſe of the root will be as uncertain, as the ſenſe'of 
. And even te che ſenſe anne 


than the word itſelf: becauſe otherwiſe the 


. 2201 hs, Bln 
e though the — e 


d to cle: up the — es of 4 
rite , where it is obſcure; we may well conſider thi 
dwledgt as e in the buſineſs of imer 
n en e eech 
III. Interpretation, 2. ve have amar daf 
| ſpeaker. or of — —— 

conjectures, or from both. It may therefore be 
Guided into three ſorts, according to the different 
, that it makes uſe of, for obtaining its end 
ree forts of interpretation arg, literal, rational 

mixed. Where we collect the intention of tic 
| ſpeaker or che uriter from his words only, as the) l 
before us, this is literal interpretation. Where his 
words do not expreſs his intentien perfeRly, but ciths 
angered. ix or fall H of it; ſo chat we are to coll i 


rational ; 

they- — — 
undexſtood, are in themſelves of deubtful meaning, 
and we are forced to have recourſe to the like com 
jectures to find out in what ſenſe he uſed them; ths 


. of. * is mixed, it is 'pattly. 2 — 
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ell 

ve 

& IV. 51 | | | if} Rules of 
0 — — Tn > 
. collect the intention ef the writer from thence. Nut tion. 
nl} WY the definition of interpretation will beſt inform us 
Whether it is to be called by tis nume, or not. Inters = 

ge rretation conſiſts in collecting the intention of u man 
from the out ward ſigns, that he males uſe of to declare 

* his intention: it muſt therefore certainly he one ranch 


of iaterptetatiom to collect his intention from his Clear | 
and preciſe words, as they lie befor us. The: unly 
reaſon, that We can have to doubt, whether thig'is'ro 
erpretation or not, is, that we conmonly 
W eee art, or ſkill, or ſagacity, in du 
notion of interpretation: and there does not ſetm to be 
my art, or ſkill” or ſagacity, in finding out a mans 
meaning, where his words expreſts it clearly ant pre- 
ciſely, That this is the reaſon of our doubt appeur 
from our readineſs to give the name of interpretatioti 
to our collecting the intention of à writer from his 
words only; when there is any obſcurity ariſing eithee 
from unuſual words or from a perplexed conftru@ion; 
language, that he writes in, than moſt people) are 
matters of. But certainly if this is to be called interpre- 
* give the fame name to our col- = 


— 22 chat obſcurity, it is not p 
the art or ſkill-of an g ef ee Wr 
Grdt. Ibid. * It. . ot 


: OP 


; + n! arrrrete 
ttepretation of it: if you were of a different opinion 


I 


5 we call it interpretation without any feruple. 
- - © Suppoſe, that we had a wil before us, which is to be 


| as I, by contending for a rational interpretation, - mean, 


alleen his arenen from fomerhing ele bed 


xicoę 1 e 3 We 
ention Les a writer is to be c lected» from his. Plane 


and that I was to contend for a rational in. 


from me, you would expreſs this opinion by ſaying, 
that we ought to follow the literal interpretation, Noy 


that we are to collect the teſtators intention from 
ſomething elſe beſides his words; you by contending 
on the contrary, that we ought to follow a literal in- 
terpretation, muſt mean, that we ought to collect his 
intention from his words only. Thus, though we doubt 
whether literal interpretation, which conſiſts in col- 
lecting a mans intention from his words only, is to be 

interpretation, when we conſider it alone; we 
8 ſuch doubt, when we come to compare I 
with another ſort of in retati on, which conſiſts in 
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Tha principal 0 to be Sb in literal m 
tation is to follow that ſenſe, in reſpect both of the 
words and of the conſtruction, which is agrecable to 
common uſe, without attending to etymological fancies 
or grammatical refinements. We have already fecn 
the reaſon, why we are to attend rather to common 
uſe, than to etymology, in determining the ſignification 
of words. And if the reader underſtands what I mean 
by grammatical refinements, he will readily ſee a rea- 
ſon, why we are to attend to common uſe rather than 
to them, By grammatical refinements then I mean 
ſuch rules of oonſtruction, as are not e by the 
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* nothing elſe to ſupport them, but ſome” 
ane or ſome ſuppoſed analogy between this lan- 
* age and others.” The rule, when it is thus explaned, 


| vill be. found not to differ from one, which is more 
commonly laid down: we are uſually directed in inter- 
rreting writings to foll@w' the literal and grammatical 
ſenſe; the literal ſenſe, as to the words themſelves 'and 
the grammatical ſenſe, as to the conſtruction 
In this rule, we are to underſtan by the literal ſenſs futh 
a plane ſenſe of the words, as cuſtom and uſage has 
given. them, and not ſuch an etymological ſenſe as. 
fancy may have invented. And by the grammatical 
ſenſe we are to underſtand that ſenſe, which ariſes 
from ſuch a grammatical conſtruction, as the like cuſ- 
tom and uſage will ſupport, and not that refined ſenſe, 
which depends upon a conſtruction ſupported only by 
ſuch rules of grammar, as, inſtead of being copied from 
common uſe, are intended to over - rule its authority. 


labria found the ficilians in poſſeſſion. of it. But the 
ſicilians, being alarmed at their unexpected arrival, 
made a league with them, in theſe words — That the 
locrians would preſerve amity with them, and would 
allow them to enjoy that country in common with-them- 
ſelves, as long as they ſhould tread upon this earth and 
have theſe heads upon their ſhoulders. The locrians, 
when they came to ſwear to this contract, had firſt 
put earth in their ſhoes, and had privately faſtened 
upon their ſnoulders heads of garlick. And as foon as 
they had taken the oath, they threw the earth out of 
their ſhoes and the heads of garlick from their ſhoul- _ 
den; d upon the firſt opportunity drove the ſicili- 
ans 
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The locrians coming into the extreme parts of Ca- 


duns aut of the country, In 


Mixed in- V. Where the words of «ets or of a will, or of 
tion where à la, may be ſo ſtrained as to admit of a ſenſe, which, 
do be uſed. nene IE \ 


grammatical ſenſe of theſe 3 
tread upon this earth, and as long as we year theſe head 
upon our ſhoulders — are equivalent to our ſaying 
long as we . W e e —_— goon yuan 
— — as ommõ/n alias: — 
ching of. When Temures had articled with the gar 
ſons of Sebaſtia, that no blood ſhould' be ſhed; he or. 
dered all the priſoners to be buried alive. He might 
ſay, that he kept to the letter and to the grammar d 
his articles; for though he took away the lives of the 
priſaners he did not ſhed their blood. But — not 0 
ſhed their blood; — when the words are underſtool 
— according; to ſuch a literal and grammatical ſenſe, a 
common uſage has given them; does not barely mean 
not co kill. them by letting out their blood; it means 
_ qdt to kill them at all in any manner whatſoever. 
Beete now perhaps be able to reconcile this ſeem- 
ntradiction; that the literal and grammatical per- 
——— is not a due performance of it; 
and yet that every contract is to be underſtood accord- 
ing to the literal and grammatical ſenſe of the words, 
in which it is expreſſed. By the literal and grammatici 
ſenſe we ſometimes mean ſuch a ſenſe, as the words 
will juſt bear, and ſometimes we mean ſuch a ſenſe s 
common uſe has given them. All contracts ought © il” 
be underſtood according to this latter ſenſe; and a per- Wi” 
formance of them according to > HE _ Oy is not 
a due performance. 
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4 though 


n lettes,- 2 — 
ulage will nor —— . r 
ee ee — — | 
more ſenſes; and either of theſe: ſenſes is equally:agrees - 
able to common: uſage, This is frequently the cuſet 
eee er eee 
which is the ſole principle of literal interpret: ; 


lect eee — th: —— 
ly from his words, and partly from other conjectures. 
When we have no reaſon to believe, that his words 
expreſs his meaning imperfectly,” that is, that they e- 
preſs either more or leſs than he intended; wo are to 
lock for his intention within the literal and grammari- 
cal ſenſe of his words: but becauſe his words will ad- 
mit of two or more literal and grammatical ſenſes and 
common uſage will not fix the preciſe ſenſe, in which 
he uſed them; we muſt CIRC IND 
eures to fix it. Wit , 
n eee eee ee 


a Ks Fa. S8 „ LA 4 
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Id- 

ds, : vil, or a contract, depends ſometimes upon the 
* nd word, ſometimes upon the 
yds doubtful conſtruction of a ſentence, and ſometimes 
pon a compariſon of one part of the ſame writing 
+ co rich another, or of the writing, which is before us, 


vith ſome other writing, which came from the ſame 
hand, If the law orders, that a perſon ſhall de a certain 
«t within the ſpace of two, three, or more, months, 


* 


not 


r of m ſuch a particular time; the intention of the law- 
lich Ker is doubtful as to the time limited; and this 


Coubt ariſes from — a a—_ ſenſe of the ſingle word 
month, 


INSTITUTES OF 
22 which 2 lendar month, or 
4 onſiſting of twenty- eicht days. Common ug 
—— — — in com- 
mon uſe the ſame word is uſed in both theſe ſenſe. 
I bequeath all my plate to my elder ſon, except ce 
thouſand ounces, which I bequeath to my younger fon, 
di nn I withinoa: certain time 
5 — plans of ſoch fort aud dach pieces 
as he pleaſes. The conſtruction of the ſentence vil 
make it doubtful which of my two ſons the word. 
of the ſort: and of the pieces to the elder or to the 
younger. The levitical law ſays — If brethren dwel 
together, and one of them die, and have no ſon; the 
wife of the dead ſhall not marry without, unto a ſtran- 
ger; her huſbands brother ſhall go in unto her, and take 
her to him to wife. If we were to read only this clauſe of 
the law, we ſhould have no doubt about the meaning of 
the word — ſon, but ſhould naturally conclude, that it 
is uſed in its common acceptation for a male child, and 
conſequently that, though the deceaſed brother had 


; 544 


daughter, the ſurvivor is bound to marry the widow 


of the deceaſed. But then, in the original language of 
the law, the word ſon is ſometimes uſed generally to 
ſignify any child either male or female: and we find, 
that where a man died without a male child, the * ſame 
law, in another part of it, ſubſtitutes his daughter into 
his place and conveys the inheritance to her. [From 
comparing theſe two parts of the law together it be- 
comes doubtful, whether the word ſon; in the former 
of them, is uſed in its ſtricteſt ſenſe for a male _ 


© Deut, XXV. 5. Numb. XXVII. 8. 
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aide neral ſenſe for any child of 
The common uſe Ade — — 1— 
ene em haye-recourſe wma] 
Kr 3 e 1 — att iynrgl 
When * Puffendorf is to ſhew, how. SR | 
law, which is preciſe and determinate in c | 
ambiguous, by comparing it win Cat 
either in the ſame law, or in a different law, which 
ame from the ſame legiſlator; he makes uſe of ſuck 
belong to another head. One law, ſays 
— chat a ſtatue ſhall be erected in the gymna· | 
um in honour of any perſon, who kills a tyrant. 
enacts, that no woman ſball have a ſtatue 
eee Now it happens, that a woman 
5 Here indeed it will be a queſtion, hat 
is the intention of the lawmaker, when ſuch a caſe 
ren. But the queſtion: does not ariſe from any | 
mbiguity, that there is in the words: of either of theſe: 
Jaws, when it is compared with the other. The words 
xt each law are clear and preciſe, not only when the 
uus are conſidered; ſeparately, but like wiſe, when they 
compared together. The doubt ariſes from the 
opoſſibility..of complying with both the laws, in this 
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articular caſe: and the queſtion is, which of them we 
ind, Y neglect moſt conſiſtently with the intention of the 
ame p ilator. In this inſtance we are not to collect his in- 
into on, as we do in ambiguous laws, from mixed in- 
rom pretation, ſo as to act up to his words, but to give 
t be · N ale words, which-are doubtful in themſelves, a preciſe 
wer nd determinate ſenſe by conjectures : we are left to 


ett his intention by . tat 
IV. o. xn. VI. IU RE mann FN 


VOL. II. +: 4; 
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comply with, it is impoſſible, that we ſhould in ay 


ſenſe act up to the letter or keep within the words of 


the ether. Another of his examples-is taken from: 
particular accident claſhes with iel 

| The law —— who has been raviſhe! 
ſhall have her choice, either to compel the man, by 

| whom ſhe was raviſhed, to marry her. or to have hin 
Ove of them demands him in marriage; the other de 
mands his life. We may have an uſe for this example 
hereafter, but this is certainly notthe-proper place for 
_ — does not make the work 


Uh it in ell its parts. —————— 
is indeed doubtful. But this doubt does not ariſe fun 
any ambiguity introduced into his words by the acc 

dent here ſuppoſed.” The doubt is, which part of the 

law he would have us comply with, when we canndt 
comply with both. And this doubt is not to be determin- 
ed, by ſettling the preciſe meaning of his words from 

conjecture,” We here have recourſe to conjecture for 4 

very different pur poſe, for the purpoſe of finding out a 

intention, Which is not expreſſed in his words, in 1 

ſenſe of them whatſoever. Grotius reduces all queſtion 

of-this ſort, to the head of rational and not of mixed 

interpretation: he does not treat of them, when he i 

enquiring what conjectures are to be made uſe of u 

tind out the intention of the lawmaker, where hi 

words will admit of more ſenſes, than one; but whe 

he is enquiring how. we are to find out what bs i 

tention is in ſome paricular caſe, which makes iti 
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heir is expreid in — —— 
and will admit of more ſenſes than one, —— 
tharwe are forced to have recourſe to rational conjectures tn. 
in order to determine, in which of the ſeveral ſenſes the 
words were uſed; the topics, from whence our con- 
are drawn, are either tne ſubject matter of the 
writing, or the effect, that it will produce, according 
2 we conſtrue it in this or in that ſenſe, ay ep py oe 
circumſtances, that are connected with it. Nen 
VII. When any words or expreſſions in a vriting are Words ars 
of doubtful meaning the firſt rule in mixed interpre- foi x1 
e ee e Ricks a ſend; ai gel agrembly 1 
the ſbjeſt matter, of which'the writer is treating! For jed nat. 
ve are ſure on the one hand, that this ſubjet-marter ter. 
was in his mind; and can on the other hand have no 
reaſon for thinking, that he intended any thing, whictt 
s different from it, and much leſs, that he intended any 
thing, which is inconſiſtent with it. If a truce is agreed 
natural day conſiſting of twenty four hours, and not an 
ificial day, or that ſpace of time, during which the fun 
hibove the horizon: This latter ſenſe is inconſiſtent with 
tne ſubje&t matter of the agreement. For a truce is a 
mtinued cefſation of arnis: and there can be no conti-' 
ed ceſſation of arms for thirty days, unleſs it is for 
my natural days : becauſe” chirty artificial days are 
r a continued ſpace of time, but are interrupted by 
many nights. # When St. Peter had heard upon what 
ſcclion Cornelius had ſent for him; he begins his dil. 
wurſe with ſaying, that God is no reſpecter of perſons, 


Grot ibid, 3 V. VI. VII. * ibid. FV. 'ARSX. 34-35. 
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_ Jewiſh nation. His intention t 
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eth righteouſneſs is accepted with him. We may unde 


ſtand St. Peter to mean either, that perſons of all nation, 


whether they receive or reject chriſtianity, if they only 
fear God and work. righteouſneſs according to the prix 


 ciples of the light of nature, vill be alike rewarded by 
him ina world to come; or ele that perſons of all nz 


tions, as well as the jews, provided they are ready to do 
the will of God, were alike deſigned by him to be ad- 
mitted into the chriſtian covenant. The ſubject matter, 


upon which the apoſtle was ſpeaking, will determine u 


to give this latter ſenſe to the doubtful expreſſion of be 
ing accepted with God. The caſe before him was that 
- - of religious gentile, who had been called by God to! 
knowledge and belief of the goſpel, and was deſirou; 
i it might be, of being inſtructed in that knowledg 
alndd of receiving that faith; at a time, when the 


apoſtles, as well as the other chriſtian converts, ven 
of opinion, that this ———— 
refore, if we judge df 
it by the ſubject, upon which he was ſpeaking, mul 
relate to ſuch acceptance only, as 3 
mitted into the chriſtian covenant. Whether God vil 
reward thoſe hereafter, who live — to the prin- 
ciples of the light of nature, though they reject the 
belief of the goſpel, was a ſubject, that did not then 
come before him. If therefore, when he ſays, that i 
all nations they, who fear God and work righteouſneh, 
are accepted with him, we ſuppoſe his intention to be, 
that whoſoever lives according to the principles of tht 


light of nature, though he rejects the goſpel, ſhall be 


equally admitted to the future rewards of heaven, vii 


| oo, wha, receive ha ve nnen words a — 
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but that in every nation he, that feareth him, and woll- 
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n. NATURAL LAW fr. 
— — gem ue dude mauer to have been 
in the mind of the ſpeaker.” 
VIII.” The ſecond rule, in mixed interpretation, is Word are 
to give all doubtful words or expreſſions that ſenſe, c be io, 
which makes them produce ſome effect; chis effect as to pro- 
muſt in general be a reaſonable one; ind it miſt Ike- debe 
nn Www * 
the contracter intended to prod | 
- Firſt; All doubtful words or expreſſions ne be 
taken in ſuch a ſenſe, as will make them produce ſome 
effect; that is, they are ſo to be conſtrued; as to give 7 
dem ſome meaning: for to take them in any ſenſe, "2 
that will make them produce no effect, is in reality to | | 
. no 1 at all. The rule therefore of 
I Abe or expreſſions in ſuch a ſenſe, 
oil mkethem produce ſome effect, amoumts to the 
fame thing, as if we had faid; that all words are to be 
conſtrued in ſuch a manner, as will give them ſome 
meaning. Any other conſtruction of them, inſtead of 
bining out the intention of the writer or the ſpeaker, 
ſuppoſes bim to have uſed the word without any inten- 
tion at all. If the teſtator, as we juſt now ſuppoſed, 
5 plate to his elder ſon, except one thou- 
unces, which he bequeaths to his younger ſon, 
— the elder ſnall, at a certain time, deli- 
ver to the younger one thouſand ounces of the faid 
plate of ſuch ſort and ſuch pieces, as he pleaſes; this 
rule would determine the intention of the teſtator to 
have been, that his younger ſon ſhould have the choice 
of the ſort and the pieces. The ambiguous words —of 
"ck ben ea ſich! Piece as ke ms in the 
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INSTITUTES OF Bu. 
contrary c onſtruction be needleſs, and produce 80 
effect. If the choice had been intended for the elder fon 
the teſtator would have had no occaſion to add thee 


words. For by leaving all his plte anette ar 
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pieces to be delivered would of courſe have been at tie 
option of the elder; ſince the younger would by the 
will have had no claim but to a certain weight of plue, 
When therefore the teſtator goes on, and nt 
ſhall be of ſuch ſort and ſuch pieces, as he pleaſes 
| give thele gs meaning er o make the pn 
— it muſt er che ingeation.of the 
teſtator to transfer the choice to the younger from the 
elder, to whom . 
he had not added this clauſe. 
Secondly; „ 
| times capable of two ſenſes, and Mill produce fome 
effect in either of the two. The rule then goes farther, 
and ſays, that the effect muſt be a reaſonable one. No 
- Other effect can be ſuppoſed to have been in the ſpeaken 
or writers intention; becauſe no man can be ſuppoled 
to intend what is abſurd or unreaſanable; We meet 
with .an-example in Puffendorf, which belongs rather 
to this head, than to that, under which he mentions it. 
Labeo having agreed by a league wich Antiochus, that 
the latter ſhould give up half his fleet, cut every ſhip 
in two. The words would perhaps admit of 'this con- 
ſtruction, and would certainly produced ſome effect, i 
they were thus conſtrued. But it is ſuch an effect, ® 
can never be ſuppoſed to haye been in the mind of A- 
| yh when he agreed to theſe conditions; e 


Me! 
2 1 


a ners s S eas N 


2 


by agreeing to part wich half hid . 8 
e he 
"cd kno and all cours u genere 
ing, as to —— no cher Effect, but 
what is conſiſtent with reaſon or with the law. of nature. 
And where men live in a ſtate of civil ſociety all doubt 
ful words in any of their contracts with one anothet are 
to be conſtrued in that ſenſe, which will produce an effect 
that is conſiſtent with the civil laws of the ſociety, to 
3 Tann 
de to mean, — tay an, 
—— Ju an gn 5.44 14 | 
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— — ſhillings 2 00 en. of 
fix months; we muſt here by the word — month — 
underſtand calendar months. The word indeed would 
produce ſome effect, if we were to conſtrue” it to mean 
months of twenty eight days or four weeks; but this 
eſſe would be inconſiſtent with the law: "becauſe it 
would make the intereſt higher, chan according to the = 
meter fn one year. «7 a wal a © iv", 
- Thirdly; Grotius ranks the reaſon of a law amongſt 
thoſe topics of: mixed interpretation, which are drawn 
from its circumſtances: but I ſhould rather chuſe to 
mme, nnn 
n 0 
The 
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INSTITUT Es mn 
The reaſon or final cauſe of a lam conſiſts in the ea, 
which the legiſlator intended to obtain, or in the effeg, 
which he ednet . by-making de 0. 


we meet with My Ge und od in one 
aer ſenſe, rather than in any b hich! the 
might poſſibly admit of, becauſe: this particular ſenſe i 
agreeable to the reaſon of the law; our meaning i, 


that in this: ſenſe of the words the la will produc i 


che nen legiſlato intended to produc 
by it. . $645 3 3% 3% e 


s "The reaorablencls of tis coi of bee. 


| = which the: lonmaker intended to obtain, ori 
effect, which he intended to produce by it; and 
ſince he cannot be — intend the end, withou 
intending the means; if we give his words ſuch 4 
meaning, as is agreeable, to the reaſon, of the la, 
ſuch a meaning, as will make the law produce 
which he intended to produce by ir, giv the 
ſuch a meaning, as is agreeable to his intention. 
1 Our es cation log readers. mec conlounc 


to > point out the mark of — 
The meaning of a law is the deſign of the lawmaler 
in reſpect of what he — forbids; Theres 
ſon of a law is his deſign-in. reſpect 

purpoſe, for which he commands or — i 
the words of a law, where it cor nands-or-forbids 
any action, will admit of more ſenſes; dium one th 
ambiguity renders the meaning of the law uncertain, ct 
leaves it doubtful what action the lawmaker deſigned 
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CUNT AW. 
2 expreſſed —— 
words, as to leave no doubt at all about the ultimate 
effect, which the lawmaker deſigned to produce, or 
about the end, which 5 


B | 1 
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yl 277 IHE A re. 
u ſpect of what he commands or forbids by the law, is 
to be collected from ne n 11 W's wah 
\ WH mately to produce by it. 
A levitical law, which how 10 bee 
the help toilluſtrate dis rule. The law ſays — Thou ſhalt 
the BH not take a wife to her ſiſter to vex her, to uncover her 
and WY nakedneſs beſides: the other in her life-time, — Now 
out the idiom of the original language has left the 


8 = 


the Shy pes reſpet of what forbidden ir 


—— — his firſt 


oel, 
em vife in particular or whether he deſigned to forbid 2 
woriage with any ſecond wife at all, in the life-time 


of the firſt. But the reaſon of the law is expreſſed-pre- 
aſely enough to leave no room to doubt nn 
rn den | legif- 
happines of the firſt wiſe-= Then ſhale not Wanne 


meaning of the law from the reaſon of it, that is, i 
we give the doubtful words of prohibition ſuch. à ſenſe, 


Bllator deſigned to produce by it; we muſt conſtrue 
* co ns — Yrohibition of A 
N vie 


s NAFTA 


o her ſiſter to ver ber. 1 


u will make the law produce the effect, which the le- ow ns 


wife in che life-time of the firſt, and e 
prohibition of marrying the ſiſter of ſuch firſt wife; 


ane wide 4 5 if be warried ber cun dd. 
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| Words of 4 IX. — — 0 
a ger or contracts, or wills, which may help to Kees 1. 


dy ie ch its cir- circumſtances into to ſorts, into ſuch as are cone 
d. dedd with the writing in origin only,” and ſuch as a 
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becauſe her domeſlic happineſs would be as likely u 
be diſturbed ; if ber huſband in her life-time: 


= Q 2 Q a 


Wannen pi of interpretation. Before weatemg 
to determine the meaning of 1 
n 

which he r in view; we — — 
evidently as we can, that we are in poſſeſſion of hi 
true reaſon, For if there is any doubt about this pain; 
ſuit exactly with the reaſon, which we ſuppoſe him to 
in the concluſion, as it is in this firſt principle. The 
ſafeſt ground to ſtand upon is what the writer him 
reaſan of the law in the body of it e may argie 
from thence with certainty: but when we are left u 
colle& it by ſome other means, the foundation of du 
— will —— —— 
dence, by which our conjecureabour the — 
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meaning of the writer, where he has made uſe of af 
areto © ambigudus wards or enpreſſions. Grotius divides that 
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connefte 
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ä il nevi lng — 2 | 
ofigin or in place. 3 et ah it ns ene 

When the words of a law, or me or a will, 
re capable of two or more different ſenſes, ſo that the 


ſpoken or ritten Wanne 


i ro aſcertain the meaning of the writer 
x ene eo them, tu th Wa end 


witng, can ———ů—ů 
andiguous words in it, or with any Propriety be 
alled a circumſtance of it. The origin of whit has 
teen ſpoken or written by the lawmaker or contraRtes 
ir teſtator upon "ſome other occaſion; makes it à cir- 
eumſtance of the law, or contract, or will in 
I hey had both che fame origin, and are cooncRted wich 
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In doubtful matters it is reaſonable to preſume; tit 
the ſame perſon is always in the ſame mind, where 
thing appears to the contrary; that whatever was his 
(gn at one time, the ſame is likewiſe his defign at 
nother time, where no ſufficient reaſon eun be pro- 
uced to ptove-an alteration of it. If the words theje- 
lore of of any writing will admit of two or more litferent 
{nſes, when they are conſidered ſepatately, but mult 
eng be underſtood in one of theſe ſenſe rather 

than 


SATA 


1 


med with i in Pla as well a in rig, T To hl | 


meaning of the writer is left doubtful; what haas been | 


de of a — 


"ne another by coming from the ſame perſun. n 
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| brother thou ſhalt not lend upon uſury. i 
puts a difference between an iſraelite and a ſtranger, it 


poor and ll e deep wit the, 0 che” thou fu 
with thee: eee moneyuages 
— . Here 


— Would chus — iraclte. Bur — 
which are wanting to make the ſentence complete may 
de o mopped, ac 0 give it either of theſe ſenſe, 

tention this law, I er- 
mne ä the help of 


another, which came from the ſame” legiſlator. —Unto 


a ſtranger thou mayeſt lend upon uſury, but to thy 
ſecond lo 


reſpect of lending money to either of them, by allowing 
the-iſraclites to lend upon uſury to ſtrangers, whilſt i 
forbids them to lend upon uſury to their brethren. We 
3 the legiſlator to mean in the 

former 
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When we —— doubrful — — 
. . 
anſtaner, which — ith the clauſe to be ex- 
clin r as well e ee as they be both cams 
ben n fun nd i they are both four * 
in the ſame writing, ls bt aaa — 
Groius might, perhaps conſider the-reaſon-of a l, 
N — nme —— | 
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contained in the ſame writing. But-this/is 3 
the caſe: a legiſlator ſometimes only preſcribes what-is 
to be done or to be avoided, without mentioning 
emen Andi cenaialy:the-reafors- 
i the law, when it is left to be collected by other 
means, and does not ram in r eee 
ne law, cannot be conſidered as a circumſtan | 
„ 2 
ic law be properly conſidered as a circumſtance, which 
v connected with it in origin; whether ſuch reaſen 
—ppears in the ſame writing with it or not. For the 
eon of the law ariſes from the nature of things or 
om the particular ſituation of thoſe, who are to he 


ed 
halt 
Ive 
pon 
Jere 
t the 
at 1 
rd, 
may 
nſes, 


iſt i ccted by the law; whilſt the law itſelf oy 
. underſtandicg and will of the legiſlator; it preſcribes: 


vch a.condudt, as in his * is 1 licely 0 
be 


* 
N 4* 
E 1 nn 

. ; . - : 2 n 1 . 
- Ki . 2 "EN 
* b | | — 7 1 
8 2 * Bott 2 22 

* a 
IOC? 


0 8 = P D 8 " D 4 2 n 2 [YL * it = 2 RR n ; * * 28 0 
i * ay ny r PIES 0 IF * . * „ W A I N 
5 * 9 Nennen . =" OP 7 oY Ss DAS Aer, Ang 
* ly WF 9 * 8 5 8 BEE IVE 71 LOTT «Of 3 th 8 . 7 J 7 9 * 2 
7 „ : 7 Z = 
1 - < 


729 W 175 5 A 228 * 8 2 * N Len 

N "FE 2 « 8 SY 2 OM * 2 * ys 2 n 2 * 

1 8 1 x 
* 


INSTITUTES or 


Q 


110 


— \iy'wher was uſually done in 
the place, where the law was made, at 
af making it. But this 
——— à?Ä Sada 
ſtances; which are connected with a law in place ax 
2. n 
law and ſore-circurnſtance, which will help de 
3 ane, —— 5 
There are two ſorts of 
cither of them may be applyed eo the purpoſe of 
| planing any ambiguous png 
The firſt ſort is the common practice, 
amongſt the people at the 2 the Jaw Was 
male. —————— abba Gallus 
of it. From the practice, which prevailed amongſt the 
with ſome degree of probability collect with what view 
. the legiſlatie defined v9 6 
vent. or to ne nb this fort of contemporary 
practice, ſince this is the only uſe, that can be made 
of it in interpreting laws, is only a remote topic of in- 
terpretation: it helps us in our conjectures about the 
reaſon of the law; and then from the reaſon of the law 
we aſcertain the meaning of the legiſlator in any am- 
A eee 
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as. NATURAL!LAW, 


When 1 ſpeak of uhat has been done upon a law, 
ben der it was mares I do not mean what has been 
ei — tin civillzn of «the — 
where the law was made; but I mean the practice, which 
it produced amongſt the people, or what was done in 


iennination of any queſtions, which have ariſen upon 
the law, inſtead ue Enigma n 
it. Thus far indeed de pradtce of fach a ban m 
the perſons, . padde chere in later times, may 
have the ſame authority to II - 


who were contemporaries with weil help 
to guide them in the uſe of this authority: becauſe it 
will ſhew them in what ſenſe thelayrwes; underſtood 
by thoſe, who had the beſt appo ing the 
true ſenſe either by adviſing with an ee 0 or 

x leaſt by ſeeing the ſituation of things, which led him 
to make the law. In like manner the effect, which the 
aw produced in the behaviour of thoſe, who. were ob- 
liged by it, and who lived at the time of making it, will 
help us to form a judgment about the meaning of the 
legiſlator, where his words have left it doubtful: both 
decauſe they had an opportunity either of finding out 
the reaſon of the law by their own obſervations, or of 
hearing it in their diſcourſe with others; and becauſe it 
o probable, that, if their practice had not been agree- 
wake ent W 
care 
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* A wpic which FRE Fa 
| mpor⸗ ry practice, may ſometimes be applyed w 
1 a tr rp es 
| thus applyed, it cannot properly be called by the ſane 
name. In the interpretations of wills we-uſually cop- 
ider the ſituation of the teſtator; what ſort of perſon 
5 5 or their characters were; what was his own temper and 
5 diſpoſition; what views he had in general; and whit 
„ views in relation to the perſons, who were about hin 
in particular. By theſe means we are enabled to fom 
probable conjectures concerning the reaſon of any dif 
poſition of his goods, that he has made by bis vil; 
and then the reaſon of the diſpoſition aſſiſts: us in find- 
ing out the meaning of the words, in which it is ex- 
yk In like manner, where we are to interpret any 
DIguous clauſe in a contract, we attend to the ſitux 
tion of the parties, to the inconveniences, which that 
fituation laid them under, and to the advantages, which 
it held out to them; we conſider their temper and 
character, and examine into every n which 

might probably influence them. 

We cannot apply the other ſort of eee b 
ctice univerſally to the interpretation of wills or of con- 
tracts. Laws operate at a diſtance of time: thoſe, who 
live many years, after the laws were made, are obliged to 
act upon them, and are therefore concerned to know 

their true meaning. But in length of time the meaning i to 
of a law may become doubtful, though it was clear aud ber 

| preciſe, when it was firſt made. And ſince by looking ſpe 
back i into * 1 practice, that is, into the I va. 

Practice, ; 
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view of this practice will be a means of removing any 


| after the firſt ſettlement, will only. ſhew their opinion, 
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we may | fer is. what ſenſe ic was 75 4 
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doubts about the ſenſe: of it, which ate owing only to 

our remotenels from its original eſtabliſhment. But the 
of wills or of contracts is commonly a tan. 

fient one; when they have been once duly acted upon. 

they have obtained the whole effect, which the teſtator "TIP 

or the contracters had in view. If any doubts therefore — » 

zriſe about the meaning of a contract or & will; they 

commonly ariſe in the firſt inſtance, when there is no 

practice of paſt times, upon ſuch contract or will, 

which might help to remove the doubts. But ſome- 

times things are diſpoſed of by a will or a contract for 

purpoſes, that are of long continuance: of this fort are 

donations in perpetuity for charitable uſes or for other 

purpoſes of the like ſort. At a remote diſtance of time 

from the original benefaction, doubts may ariſe upon 

the words of the will, or of the contract, by which ſuch 

benefaction is ſettled; either concerning the perſons, who 

are to diſpoſe of itz or concerning the perſons, who 

may claim it, or who are capable of holding it ; of 

concerning the reſtrictions, under which it is ta be 

taken or holden, Here is an opportunity of having re- 

courle to contemporary practice, in the ſame manner, 

vs we have recourſe to this topic in the interpretation 

of laws. Though any practice, which began ſome time 


Who began it; and though their opinion is no more 
to be relyed upon than our own yet a practice, which 
began immediately with the benefaction, under the in- 
ſpection of the benefactor himſelf, where the donation 
was made by conitrat in his life-time, or under the 


VOL. II. + 3 inſpection 


large in- 


what. 


Strict and 


? on what, Lene; that is, we do not always mean the fame thing, 
| When! we ſpeak of ſtrict or of large interpretation. 


lars; and this is called its large ſenſe. 'Thus the word= 


lays them up, till he wants to bring them out into a place 


Which of the ſenſes the legiſlator uſed it, we muſt han 


pretthe lar ſtrictly or largely Bur ſtrict and large wor” 
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INSTITUTE OF Zu 
* 855 of his friends, Who hved wich him, where 
the donation was made either by will, or by a contract, 
which did not take place till after his death; 3 Tuck 
practice as this may feaſonably be W 00m to ai 
been agreeable to his meaning. 

X. The words —ftri& or large, when ney W 
plyed to interpretation, are not always uſed inthe fame 


Sometimes common uſage has given two ſenſes to the 
ſame word, one of which is more confined or include 
fewer particulars; and this is called its ftri ſenſe; thi 

other is more comprehenſive or includes more particy- 


warchouſe—is ſomeritnes uſed in a large ſenſe to ſignly 
any place where a dealer in any fort of goods or wart 


of file: and it is likewiſe uſed in a ſtrict ſenſe to fignif 
the very place of fale; and then is no otherwiſe d. 
Ringuiſhed from a ſhop, than as the former is a daß 
and the latter an open place of ſale. When we met 
with a word of this fort in a law, and are doubrful in 


recourſe to ſome other marks, beſides his words, to 
aſcertain his meaning. Either of the ſenſes is within Wl 
the letter of the law: but becauſe other marks mul 
be uſed to aſcertain the meaning of the legiſlator, beſides 
his words, the interpretation is of the mixed fort. I 
we take the word in its more confined ſenſe, we ate 
faid to interpret it ſtrictly: if we take it in its more 
comprehenſive ſenſe, we are {aid to interpret it largely: 

"Th us far we keep within the letter, whether we inter. 
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C. vn. NATUR AL LAW. 


ration are frequently oppoſed to one another in a 
rent ſenſe. The words, of a law may ſometimes ex 
the meaning of the legiſlator imperfecthy; they may | 
in their common acceptation include either more or 

Lf, than was contained in his intention. And as we call 
it on the one hand ſtrict interpretation, where we con- 
d, that the letter is to be adhered to preciſely; fo on 
my hand we call it large interpretation, where we 
eld either that the words ought to be taken in 
ſuch a ſenſe, as common uſage will not fully juſtify, 
or that the meaning of the legiſlator is formethitig dif- . 
nent from what his words in any uſage would import. 

( hat is here called large interpretation, is the fame, 
hat, in the general diviſion, I have called rational inter- 


Y ctation. And what is here called firi& interpretation 
n cludes both literal and mixed” interpretation : for 
lack ven mixed interpretation is ſo far literal, that it keeps 
iff ily to the letter, without giving the words any | 
dre, which - common! uſage has not given them; it 

ok Wh nh a the ſenſe, in which the writer uſed the 


ſes than one. But perhaps it would be more proper, 
hen literal and mixed interpretation are thus diſtin- 
[iſhed from rational, tb call the former cloſe rather 
n ſtrict interpretation, and to call the latter liberal 
free rather than large interpretation. The reaſon, 
theſe terms would be the more proper, will appear, 
tte reader conſiders the different ſorts of rational in- 

pretation. Where we make uſe of rational interpre- 
tion; ſometimes we reſtrain the meaning of the wri- 

„ fas to take in leſs, and ſometimes” we extend or 


inter: ve his meaning, fo is to take in more, than his 
ay” nk expres, Now if all rational interpretaton, of all 
tation | * 2 - | inter · ä 


ads, when common uſage has given them more 
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interpretation, which deviates from the letter, was iy h 
called large interpretation, the conſequence would ty 
that, when we come to divide rational i 
into its two ſorts, we muſt ſay, that as one fort of ay 
Interpretation extends. or enlarges the writers meaning 
beyond the letter, ſo the other ſort reſtrains his mea. 
ing within the letter. And certainly a large | interprets 
tion, which reſtrains his meaning; if it is an intellg. 
ble expreſſion, cannot be a very proper one. This in- 

_ Propriety will be avoided, if we call it cloſe interprets 
tion, when we keep cloſe to the letter; and liberal u 
free interpretation, when we deviate from the letter, «| 
do not confine ourſelves to it. For then all rational it 
terpretation will come under the notion of liberal u 
free interpretation: and there is nothing either unis 
telligible or improper in ſaying, that ſuch interprets 
tion, as is free, and does not confine itſelf to the pci 
letter, either reſtrains the meaning of the legilum 
within ae letter, or ee eee by penny 
Meaning - XI. We have juſt now obſerved, that der 1. 
aw ig ge * ſorts of purely rational interpretation : ne le 
extended meaning of the writer is extended, ſo as to tale i 
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7 ke nes more, and ſometimes it is reſtrained, ſo. as to take i . b 
tation, leſs, than his words | eck in cheir me Cops 4 
tian. 
In onder to extend the elk of a writert 2 . 
the preciſe or common ſenſe. of his words, we m 
argue from the reaſon or motive, upon which he profil =: 
| ceeded, from the end, which he had in view, ot 6 N 
purpoſe, which he deſigned. to obtain. When we tal de 
8 from the reaſon of a WY or of a e 5 
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Vll, and would extend the writers meaning to any 
caſe, which is not included in his words; Grotius ob- 
ſerves, that the caſe muſt be ſhewn to come within the 


tracter, or the teſtator, proceeded. If it only comes 
within a like reaſon; this will be no evidence, that it 
is included in his meaning. There may be as much 
reaſon, why ſome other acts, which are not expreſſed 
in the words of a law, ſhould be forbidden, as there is, 
why thoſe acts ſhould be forbidden, which are expreſſ- 
din the words of it: but no argument can be drawn 
from hence to prove, that ſuch other acts are within 
the meaning of the legiſlator, One reaſon may be like 
another, or one reaſon may be of equal weight with 
mother: but. notwithſtanding their likeneſs or their 
equality of weight, though one of them was in the 
mind of the legiſlator, it will be no conſequence, that 
the other muſt have been in his mind too. And cer- 
W.tainly we can never argue, that his meaning ought to 
be extended beyond his words, upon a reaſon, ama : 
does not appear to have been in his mind. | 
But every writing, and every clauſe in a writing, 
whether it is a law, or a contract, or a will, though ic 
is not to be conſtrued agreeably to the reaſon, upon 
which the writer might have proceeded, is certainly to 
de conſtrued agreeably to the reaſon, upon which he 
em dd proceed. When we know what was the reaſon or 
e pal dial cauſe, which the writer had in view, what end he 
or if Propoſed, or what effect he deſigned to produce; and 
e lu de meaning of the law, or contract, or will, if we were 
or © adhere cloſely to the words of it, would not come 
s ap to this reaſon, or would not produce this effect; we 
of may then conclude that his words expreſs lay 
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ſame reaſon, upon which the lawmaker, or the con- . 
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imperfe&ly,and that his meaning is to be extended l 

yond his words, ſo as to come up to this reaſon, or þ 

as to produce this effect. For it is much more prob 

ble, that the writer ſnould fail in expreſſing his mem 

ing, than that his meaning ſhould fall ſhort of the 

| e which he deſigned to obtain. 

Sempronius, who had ſaid in his will, — I male Cu 

rius my heir, if the child, with which my wife is non 

big, ſhould. happen to die, was miſtaken in ſuppoſing 

his wife to be with child. And as no poſthumous chill 

| is born, the heirs in inteſtate ſucceſſion claim the cſtat; 

128 Di: [becauſe Curius, according to the words of the will, coul 

= . only claim upon the event of ſuch childs death. it 

though the words of the conditional cauſe include only 

this event of the childs death; yet the meaning of i 

may be extended ſo as to take in the other event of n 

ſuch childs being born. For it is plane upon the fax 

of the will, that, in the intention of the teſtator, Cur 

ſtands next to his own child: and conſequently tha 

his reaſon for adding this condition was to make a pw 

viſion for his own child, and not for any one elle, i 

preference to Curius. If therefore we make this cla 

operate ſo as to exclude Curius, though there 1 wi 

poſthumous child to be provided for; we ſhall give 

ſuch an operation, as is not agreeable to the intent 

of the teſtator. His words indeed are — If my pofibu-4 

mous child dies. But if we interpret his will by ti 

reaſon, upon which he proceeded, his meaning is —! 
J have no poſthumous child, that lives. 

If the law bas preſcribed a particular method of ® 
covering poſſeſſion, where the owner of any lands buff vel 
been turned out of them by force; it may be à q ne 
fon, whether the ſame method is foe made We 


M. Ms RAL. LAW. 
* a number. of armed men haye taken poſſeſſion 
his field in his abſence, who, u upon his attempting o 
into it, bid him come in at his peril, and he 
abdraws without perſiſting in his attempt? The 
rords of the law may be urged on one ſide; becauſe 
cannot he ſaid to have been turned out of his lands, 
; he was hot upon them. Bur the reaſon af the law is 
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kh. underſtood to mean, — if he is turned out of 
e poſſeſſion of his lands. 

The moſaic laws ſays, If a man ſhall open. a pit, 
r if a man ſhall dig a pit, and not cover it, and an ox 
vr an aſs fall therein; the owner of the pit ſhall make 
F 200d. end give money unto the owner of them; and 
e dead beaſt ſhall be his. In our authors opinion the 
Wop law will extend it, beyond the words, 
to any ditch or to any tame animal, But this may 
vel be doubted. of: becauſe the ſame reaſon. does not 


extend to all ditches and to all tame glows A ditch 
\Exod. XXI. 28. &c. 


Cy ca ſide. The end or deſign of it is, not mere · 
5 to place him upon his own. lands, but to give him 
05 belle of them. If therefore, where it ſpeaks of his | 
0 ze turned out of his lands, we collect the meaning 
cul ee his being turned out of his 
uad, muſt mean, not merely his being put out of the 
onh nds themſelves, but his being put out of the poſſeſſion 
we f them. And he is as much put out of poſſeſſion, when 
e bindered by force from coming upon them, as if 
ee bad been upon them. and had been driyen off by | 
in re, What the law intends to reſtore him to, is what 
* ee bien es ae. But it in- 
ass, not merely to bring him into his lands again, 
Wo nee en into the poſſeſſion of them. When 
Uk refore it ſays, —if a man is turned out of his lands; 
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may be intended as a fence for a mans grounds: and 
the law cannot be ſuppoſed, either to require, that i 
ditch, .when it is made for this purpoſe, ſhould be @ 
vered, or to charge the owner of the grounds with th 
loſs of any beaſt, which falls into ſuch ditch, in 1. 
tempting to come into a place, where it ought not t 
be. If the owners of ſheep, in the country where thi 
law was made, were always uſed to have ſhepherds w 
take care of them; there is not the ſame reaſon, why 
the owner of a pit ſhould be charged with the loſs d 
a 7 which falls into it, that there is, why he ſhoul 

be charged with the loſs of any other | tame eee 
which uſually ſtray without a keeper. 
XII. When we would reſtrain a an of 4 


writer, and ſhew, that it is leſs comprehenſive than | 


words, or that ſome particular caſe, which is include 
" in his words, is not within his meaning; we mul 
argue, either for an original or for an accidental det 
in his intention; either we muſt argue, that according 
the ſtate of things, which came within the notice of the 
lawmaker, or teſtator, or contracter, at the time 
making the law, or the will, or the contract, he could 


not intend originally to include the caſe in queſtion 


however he may have ſo failed in his expreſſion 0 
include it in his words; or elſe we muſt argue, that the 
caſe is an accidental one, which probably was not foreſeen 
originally, and that, if the writer had foreſeen it, if the 


preſent ſtate of things had come within his notice, l 
| would have limited his expreſſion, and have o_ 


larly excepted the cafe in queſtion. © 
In contending for an original defect in the meaning 
of the writer, the topics are the ſame with thoſe vt 
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we mike uſe of in mixed interpretation; we argue 
from the effect, | 
| ances, Under the firſt of theſe” topics may be com- 
ed what Grotius conſiders as a diſtinct topic, 
and calls the reaſon or ultimate deſign of the writer. 
For when we argue, that a particular caſe could not 
Y originally be included in the meaning of the law; either 
becauſe ſome abſurd conſequence will follow from inclu- 
dingit, or becauſe ſome conſequence will follow, which 
is inconſiſtent with the reaſon or end of the law; we plane 
ly argue in both inſtances from the effect: in the for- 
mer inſtance we contend, that the effect, which would 
be produced, by including the caſe in the meaning of 
the law, will be contrary to reaſon in general; and in 
the latter we contend, that it would be contrary to the 
reaſon of the legiſlator in particular. Our Saviour 
proves from the reaſon of the law, that the fourth com- 
mandment, which preſcribes the obſervance of the ſab- 
bath, admits of ſome exceptions, though the words of 
the law are general. When he reaſons from the practice 
of the jews themſelves, who upon that day led their 
beaſts to water; his argument may ſeem to conclude in 
favour only of works of neceſſity : but when he reaſons 
from the end of the law, that the fabbath was made 
for man and not man for the ſabbath ; the concluſion 
r and takes i in all works — 922 
chart 7). 

The law ſays, that whey, bo in 4 ern forlike the 
mp, ſhall loſe their right in the ſhip and the lading; 
nd chat ſuch ſhip and lading ſhall be the property of 
them, who ſtay in it. A ſhip is quitted in a ſtorm by 
al, who were in it, except one ſick man, who was not 
able to get out; and the ſhip by accident comes ſafe 
"_ The ſick man claims the ſhip as his own by 
Lo 


n the matter, or from the circum- 
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law, would import, but a voluntary ſtaying there for 


what is ſpoken or written is not within the meaning d 


meant, not any ſtaying in the ſhip, as his words, uni 
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tion, where the particular ſenſe, in which e r 


F > +> ww 32A&> TJÞXau 


tion, where the writers, wards expreſs his meaning im- 
perfectly, and the ſenſe of them being too general u 
to be reſtrained by the end, which he had in viey, 
Staying in the ſhip are words, which if we adhere to 
the letter, have only. dne ſenſe : but this ſenſe is very 
extenſive and would ſupport the; ſick. mans claim 
The reaſon of the law, or the encouragement, which | 
the legiſlator deſigned to give thoſe, who would expoſe 
their lives to ſave the ſhip, is what limits this extenſive 
ſenſe of the words, and ſhews the legiſlator to hav 
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we were thus to reſtrain them by the reaſon: of the 


the purpoſe of contributing to fave it. | 
Whatever caſe is not within the ſuhject- -matter of 


5 = 2 & 8. B S8 2 E. EL 


the ſpeaker or writer; though his words, if they were 
conſtrued in their full extent, would include it: for 


nothing can be within his meaning, which was not in 


| the goods, — could not mean to enſure my oy 


his mind; and the ſubject· matter, upon which he {poke 


or wrote, is what his mind was employed about, at ir 


time of ſpeaking or writing. You ſell me goods, and 


 . oblige yourſelf to defend me in the poſſeſſion of then, 


under a certain penalty, If theſe goods are taken from 
me by force, and you refuſe, upon my requeſt, to de- 
fend me againſt ſuch force, I bave no claim ou 


nalty. By engaging to defend me in the poſſeſſion d 


which transfers your ke? in Py Bro to ior 
is the ſubject- -matter. Any loſs of poſſeſiion-therefore, 
in which this right never came into queſtion, us it has 
no relation to the ſubjeR matter of the contract, could. 
not originally be included within your meaning.” 
| The circumſtances; by which the meaning of a la 
is ſo reſtrained by rational interpretation, as to exclude 
caſes, which are contained within the letter of it, are of 
the fame ſort, with thoſe, which are made uſe of to 
ſettle the ſenſe of an ambiguous word in mixed inter- 
pretation: they are ſuch as ate connected with it either 
in origin, or in place, or in time, Other laws, which 
were made by the ſame legiſlator, or ſome clauſes in 
che ſame law, or the contemporary practice, by which 
i meant either the practice, which obtained at the time 
of making the law, and which the law was deſigned to 
prevent, or the practice, which followed upon making 
it, among thoſe, who were under its authority and 
vere in all appearance diſpoſed to comply with it; any 
or all of theſe are circumſtances, which will help to 
ſhew, whether the meaning of the legiſlator was as ex- 
tenfive as his words; or whether any caſes are to be 
i GOT, AY meaning, e his 
words, - 

The arguments, which are drawn from theſe gas; 
ſometimes conclude ſo ſtrongly, that little can be faid 
againſt them with any appearance of reaſon. But ſome- 
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ap ames they may be ſo urged on both ſides, as to leave 
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where the law W com e dg bes 
ral words, and then goes on to enumerate the ſever] 
particulars, which are included under ſuch genen 
words; if it omits any one particular, it may be 1 
queſtion, whether the meaning of the legiſlator extend. 
ed to this particular or not. Now this enumeration o 
particulars being a circumſtance, which is connected i 
| place with the general words; as they are both found 
in the ſame law; we may urge, that it was deſigned v 
explane the general words, and to ſhew how far th 
legiſlator | intended to extend them, that, when he wa 
enumerating the ſeveral particulars, if he had intende 
to take in any others, beſides what he has expreſſed, 
he would have mentioned them, as well as theſe; ad 
conſequently that, however extenſive the general word 
of the law may be in themſelves, the meaning of the 
legiſlator muſt be limited to theſe particulars, wlic 
are contained in ſuch enumeration. On the contrary 
we might argue from the effect, according to the rule 
of mixed i interpretation; z that, if any doubt concerning 
the legiſlators meaning ariſes upon his words, we at 
to conſtrue all his words in ſuch a manner, as to ge 
them ſome ſignificancy and to make them produce 


ſome effect. But if no particulars are to be include 


within his meaning, beſides thoſe, which are expreſſed 
in the enumeration, his general words would ſtand for 
nothing, and no effect would be produced by. them. 
This argument will conclude moſt ſtrongly, where tie 
general words follow the enumeration, When the ke 
giſlator begins his command or his prohibition with 
general words, and then goes on to enumerate partic 
lars; there is ſome ground for ſurmiſing, that the enu- 
meration of particulars is deſigned to be explanatory of 
the general words, and that his * 
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te taps in his enumeration. Bur if he'firſt mentions a 
number of particulars, which he commands or forbids, 


and then concludes with ſuch general words, as will 


. rend in their common acceptation to ſome other par- 
| ticulars not expreſsly mentioned; it ſeems to be a more 


reaſonable ſuppoſition, that he apprehended it to be 


poſſible for him to have overlooked ſeveral particulars, 


| which he intended to include within the law, and that 
| he added theſe general words with a deſign to'take in 
il ſuch particulars, as he might have overlooked. And 


even where the general words ſtand firſt, though the 
enumeration of particulars, which follows them, muſt 


| be allowed tb be explanatory of ſuch general worde; 


yet there is no neceſſity for ſuppoſing, that the mean- 


ing of the legiſlator extends no farther than the parti- 


culars, which he enumerates. He might deſign to ex- 
plane, not the extent of the law, but the matter of it, 
to ſhew, not - what number of caſes, but what fort of 
caſes, was within his meaning. Now a few inſtances 


| would be ſufficient to explane the matter of his law and 
to ſhew what ſort of caſes come within the meaning of 
it. He might erefore leave his enumeration imper- 
| fe&; not becauſe his meaning ſtopped, where he ſtopped 


in his enumeration; but becauſe ſuch an imperfect enu- 
meration would anſwer the purpoſe, for which he deſign- 

ed it. ® The law of Moſes commanded, that three cities 
ſhould be ſet apart in the midſt of the land, that every 


ſlayer might flee thither. And this is the caſe of the ſlayer, | 


which ſhall flee thither, that he may live: whoſo. killeth 
lis neighbour ignorantly, whom he: hated not in time 


paſt. Thus far it is planely the intention of the lawmaker 


that every perſon, who killed another in any manner, 
there was no malice, ſhould ah no r pit 
IM XIX. 3. 4. 5. 
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et the l forbids or commands any wing! in pete 
ral words, and then goes on. to enumerate the ſever 
particulars, which are included under ſuch genen 
words; if it omits any one particular, it may be! 
queſtion, whether the meaning of the legiſlator exted. 
eld to this particular or not. Now this enumeration i 
particulars being a circumſtance, which is connected h 
place with the general words; as they are both found 
in the ſame law; we may urge, that it was deſigned v 
explane the general words, and to ſhew how far th 
legiſlator intended to extend them, that, when he wy 
enumerating the ſeveral particulars, if he had intende 
to take in any others, beſides what he has expreſil, 
he would have mentioned them, as well as theſe; a 
conſequently that, however extenſive the general word 
of the law may be in themſelves, the meaning of the 
legiſlator muſt be limited to theſe particulars, which 
are contained in ſuch enumeration. On the contray, 
we might argue from the effect, according to the niz 
of mixed interpretation z that, if any doubt concerning 
the legiſlators meaning ariſes upon his words, we at 
to conſtrue all his words in ſuch a manner, as to git 
them ſome ſignificancy and to make them produe 
ſome effect. But if no particulars are to be indudd 
within his meaning, beſides thoſe, which are expreſſe 
in the enumeration, his general words would ſtand in 
nothing, and no effect would be produced by. them. 
This argument will conclude moſt ſtrongly, where tit 
general words follow the enumeration. When the k 
giſlator begins his command or his prohibition wil 
general words, and then goes on to enumerate partic: 
lars; there is ſome ground for ſurmiſing, that the ea 
meration of particulars is deſigned to be explanatory d 
the general words, and that his meaning __ 
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aunber of particulars, which he commands or forbids, 
and then concludes with ſuch general words, as will 
extend in their common acceptation to ſome other par- 
dculars not expreſsly mentioned; it ſeems to be a more 
reaſonable ſuppoſition, that he apprehended it to be 
ble for him to have overlooked ſeveral particulars, 
which he intended to include within the law, and that 


even where the general words ſtand firſt; though the 
enumeration of particulars, which follows them, muſt 


yet there is no neceſſity for Ae that the mean - 
ing of the legiſlator extends no farther than the parti 
culars, which he enumerates. He might deſign to ex- 
plane, not the extent of the law, but the matter of it, 
to ſhew, not what number of caſes, but what fort of 
caſes, was within his meaning. Now a few inſtances 
would be ſufficient to explane the matter of his law and 
to ſhew what ſort of caſes come within the meaning of 
it. He might therefore leave his enumeration imper- 
tet; not becauſe his meaning ſtopped, where he ſtopped 
in his enumeration; but becauſe ſuch an imperfect enu- 
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ſhould be ſet apart in the midſt of the land, that every 
ſlayer might flee thither. And this is the caſe of the ſlayer, 
which ſhall flee thither, that he may live: whoſo killeth 
his neighbour ignorantly, whom he hated not in time 
paſt. Thus far it is planely the intention of the lawmaker 
that every perſon, who killed -ariother in any manner, 
f there was no malice, ſhould Tulle no n 
Nee 

pro- 


be ſtops in his enumeration. But if he firſt mentions a 
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he added theſe general words with a deſign to take in 
„ have overlooked.: And 


be allowed tb be explanatory of ſuch general worde; 


| ed it. The law of Moſes commanded, that three cities 


provided he took refuge in 


and lighteth upon his neig 


there is, that the legiſlator deſigned to limit his mear- 
ing to the particulars, which are enumerated. If he 


| particulars would be ſufficient for this purpoſe. When 
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©: eities of proto 
ction. But the law, after it has ſaid this in general wor, 
proceeds to mention a particular inſtance. As when 


man goeth into the wood with his neighbour to bey 


lee e e eee 


down the tree; and the head ſlippeth from the helve 

r, that he die; he ſhal 
flee! unto one of theſe cities, and live. One can ſearce 
imagine, that the legiſlator mentioned this particult 
caſe. with a deſign of limiting his meaning to this ciſ 
only. He did indeed deſign, that it ſhouldbeexplanas 
ty of his general words: but then he deſigned to explane 
by it, not the extent, but the matter of th law, to ſhey 
vrhat ſort of caſes, and not what number of caſes, hi 
meaning took in. But we ſhould obſerve in the mean 
time, that the force of this argument is greatly abated, 
where the law, inſtead of contenting itſelf with men. 
tioning a few caſes, mentions a great number. The 
more perſect the enumeration is, the more likelihood 
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only deſigned to explane the matter of his law, or t0 
point out the ſort of caſes, to which it belongs; a few 


therefore he enumerates many, it becomes likely, that 
he did nat deſign to anſwer a purpoſe, which might 
have been anſwered with leſs trouble; but that he de- 
ſigned to mention all the particulars, to which ile 
meaning of the law extends. What is thus urged in 
abatement, though it may have weight, where the en 
meration of particulars follows the general words, vill 
for.@.reaſon,) (Which has already been taken notice 0 
have little or no weight, where the general words fob 
15 the enumeration of particulars. . 
| Man 
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cee. 

WW Many more examples. of the like ſort might be 
„ Pooduced: but this, which we have been explaning, 
oe * ſufficient to ſnew the reader, that the common 


topics of interpretation may frequently be alledged on 
ooch ſides with ſuch an appearance of probability, as 
vill make it difficult to come to ny! OT. 
Won either. . 7 
| Sometimes a caſe is I 
ing of a writer, though no original defect of his inten- - 
tion can be ſhewn. The ſtate of things, which fell un- 
zer the notice of the legiſlator, at the time of making 
he law, may poſſibly afford no evidence, that he did 


queſtion within the obligation of the law; whether we 
ere to argue from the effects, from the matter, or 
m the circumſtances. We muſt then have recourſe 
o the preſent ſtate of things, and muſt endeavour to 
prove, that the law is mere extenſive, than the legiſſa- 
or would have made it, if he had foreſeen the accidents, 

Fhich have happened ſince it was made; that it was 
dapted to the ſtate of things, which he had before 
im; but that the preſent ſtate of them in this particu- 
r inſtance is ſuch, as makes it reaſonable to believe, 
hat, if he had been aware, of it, he would have either 
zpreſsly excepted the caſe in queſtion out of the n 

would have otherwiſe provided for it. 

The like method of reaſoning may likewiſe be ap- 
lyed to wills and to contracts. Though the words of 
ie will or of the contract, may include the caſe in 
eſton, and though no original defect may appear 
the intention of the teſtator or of the contracters, 
lich might exempt this caſe from the general obli- 


on produced by the will, or the contract; yet we 
may 
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x intend from the beginning to include thexaſein == 
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y argue, that the reaſon, why no 1 
pears, is, becauſe the teſtator ot the contratier yy 
— upon the ſtate of things, which was then be 
bim; and that, if he had been aware of what migh 
ariſe afterwards, if he had ſeen things in the ſame fi, 
in which by accident they are now. placed, he vou 
have added dees ce, in favour of the caſe nova 
queſtion. . Cas "24 wak ©: 
. Great caution. is — whea, we. * 
| Ae n the place of the law maker, or teſtator, a 
contracter, and undertake to determine what th 
would do, if they were to declare their own meaniy 
in a caſe, upon which they have not already decem 
it. There will otherwiſe be ſome danger of our ont 
ruling their act and ſetting it aſide, under the noim 
of declaring what they would chuſe to have done apa 
it. The proper qualifications for ſuch an hazardous u- 
dertaking are an exact knowledge of equity, and a im 
reſolution, as well as a ſincere inclination, of determip 
ing according to it. For whatever grounds there may 
be to preſume, that the lawmaker, or the teſtator, « 
the contracter, would be diſpoſed to except any al 
if it is equitable, that ſuch caſe ſhould. be exceptel; 
yet we ſhall be unqualifyed to act upon this preſunp 
tion, or to determine what caſes are to be excepted up 
on this principle; unleſs we know what. is equi 
Nor will our knowledge alone make us fit to ju 
about the mind or intention of others, where toy 
not declared or ſignifyed it in words; if we att e 
corrupt or timid: though we know what equity x 
_diftate, we ſhall probably determine contrary to its6 
Rates; if we are liable either to be byaſſed by intercl,0 
e or to be over. awed * ne By ** 


1 XY wo oa 


em. 
here meant a fair and honeſt correc 
will, or a contract; where it appears, that the lawmaker, . 
or the teſtator, or the parties in the contract, either 
would or ought to conſent to ſuch acorreRtiongif they | 
were to interpret their own act. 0 | 
Under this head of interpretation, we. argue; aber 
that the accidental caſe in queſtion ought in reaſon. to 
be excepted,” or elſe that it muſt of neceſſity: be except 
ed, out of the law, or the will, or the contract; though 
dhe writer has neither On) nor Wr 5 


= 8 K 5 


ene e 
mug When we argue, that an accidental caſe 9 in ten- | 
aui fon to be excepted; the principal topic is the hardſhip, 
v bich muſt be ſuffered, if it is not excepted. It is un- 
ug juſt co bring any evil upon à man; and unreaſonable to 
0 deprive him of any benefit, where no good at all will 
zun de produced, or even where no ſuch good ill he pro- 
nord, as is of equal importance with the evil, that he 


ſuffers, or with the benefit, that he loſes. Since therefore 
(1 lawmaker, or the teſtator, or | the parties contract · 
g, may be preſumed not to have intended, becauſe they 


ci dught not to have intended, any thing, which is unjuſt 
pale unreaſonable; we may conclude, that any caſe is to 
un B: excepted out of a law, or a will, or a contract, in 
xd "Hick, if it was not excepted, a man muſt either ſuffer 


ome great evil, or be deprived of ſome great benefit, 


iter for no good purpoſe at all, or for à purpoſe, 
"ich, though it may be a good one, is of leſs 1 28 1 


nce, than the evil, which he is to undergo. 

| Cerro mentions a caſe, ariſing upon a/law of the 
"ans, as an example of ſuch equitable interpreta- 
bon, The law lays, that any ſhip of force, which comes 
10 ER ſhall be confiſcated A ſtorm 
VOL, II. Z | drives 


of a law, or a 
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ſtanding all the endeavours of the ſailors to prevent it 
The officers of the ſtate claim" rhe ſhip/as confiſcated by 
the law. But however ſuch a claim may be fup 

by the letter, it cannot be ſupported by the equity of the 
law. The legiſlator may have made no'expreſs ti. 
_ ception in favour of ſuch a caſe : but it is to be pr 
ſumed, that he never deſigned what was unjuſt or un 
reaſonable'; and conſequently that he would have &: 
cepted it, if he had foreſeen fuch a caſe, wherein 1 
grievous hardſhip may be ſuffered for no purpoſe u 
all. And certainly no purpoſe can be anſwered by pu WW 
niſhing thoſe, who have broken the law againſt ther 
wills; becauſe where there is no diſpoſition to offend 
there is no future danger to be guarded againſt, 
Grotius here excepts againſt a rule, which Cicer 
has laid down, that ſuch a promiſe is not to be 
perfortned, as brings more damage to the promile 
than benefit to the perſon, to whom the promiſe ws 
made. For the promiſer is not at liberty or has 1 
right to judge concerning the benefit, which woult 
ariſe to the other party from his performance. Thu 
far however Ciceros rule may be admitted. Thougl 
che promiſer ĩs not at liberty to determine concerning 
the benefit, which would ariſe to another from his pt: 
formance, and conſequently cannot releaſe himſelf fron 
his own obligation; yet in civil ſociety, where ther i fa 
an authorized judge between them, ſuch judge mi 
proceed upon this rule, and may determine, that tl 
perſon, to whom. the ptomiſe is made, ought in equi 
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to releaſe the promiſer ; if he finds, that . unfore a | 
ſeen hardſhip would ariſe from per ; and pi ter 
ticularly if it appears, that by aſa! ſome 1 ies 
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cyl. NATURAL, LAW. 
dental change, which has happened in the ſlate of 


affairs, ſince t the time of making the promiſe, perfor- | 
mance will be attended with more harm on one * 
than benefit on the other. 

It may not only be reaſonable, but neceſſary, to ex- 


cept an accidental caſe out of a law or a contract; 

though . there docs not Appear to have been any origi- 
nal defect in the 1 intention of the lawmaker or of the par- 
tis contracting, that is, though they cannot be ſhewn 


0 have deſigned from the beginning to except that | 
caſe. The general tenor of a law or a contract may be 

1 70 with the law of nature: and yet ſuch caſes 

may ariſe accidentally, as will render it impoſſible to com- 


tply with the Jaw, or to en the contract, without | 


tranſgrefling the law of nature. It is neceſſary to except 
Wuch caſes, as theſe, when they happen | to ariſe ; whe- 


em or r not. For the legillator, as he has no power t to 
pblige others, and the contracters, as they have no power 

d oblige themſelves, to act inconſiſtently with the law 

f nature, certainly ought, and may therefore reaſonably 

e preſumed willing, to except them. Grotius explanes 
5 ming by the inſtance of a charge, which is a_ 
ontrac of, the beneficial ſort, and obliges the perſon, 
ho receives any goods into his cuſtody, to keep them 


life, and to return them, either upon demand or at 


e time agreed upon, to thoſe, from whom he received 
bem. But if goods are thus left in charge with me, 
pd before they are demanded by thoſe, who left them 
ith me, it appears, that they had ſtolen the goods, 
d the true owner demands them of me; the obliga- 
on of my contract, by this accident, becomes incon- 


ſtent with the dos of the law of nature, which 


es from the owners property. And this exception, 
Z 2 though 
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- though it was not expreſſed in the contract, muſt b 
allowed of, when the caſe happens: becauſe oughit nd, 


the law of nature has forbidden. 


be complyed with at any one time or place, or in ay 


contracts, which are entered into at different times, u 


like joynt act deſtroy this effect, or ſet the obligati 


| ſecond obligation, without intending at the ſame time 


INSTITUTE OF yp 


or rather had not power, to bind myſelf ww is 


Where two civil laws, which come from the * 
legiſlator, relate to the ſame ſubject- matter, and at 
contrary to one another; ſo that both of them canng 


circumſtances ; the rule is, that the latter of theſe kn 
repeals the former, The legiſlator could not at ae 
and the ſame time intend contrarieties. But when ke 
eſtabliſhed the ſecond law, he intended, that it ſhoulf 
be complyed with: and conſequently he muſt then i- 
tend to over- rule the other. In like manner, where ty 


in all reſpects inconſiſtent with one another; ſo that 
obligations of both theſe contracts cannot ſubſiſt tog 
ther; the contracters are underſtood by the latter u 
them to releaſe each other from the obligation of th 
former. As their joynt will or conſent produced the 
obligation of the former contract; ſo they can by 1 


aſide. But by entering into the ſecond contract the 
ſhew, that it is then their will to bind themſelves u 
what is contained in this ſecond contract; and conte. 
quently, whatever obligation they might have lad 
themſelves under by the firſt contract, it muſt thenbe 
their will to ſer this obligation aſide, or to releaſe ae 
another from it. They cannot be ſuppoſed to will cot 
trarieties; they cannot therefore intend to produce 


to ſet aſide the firſt, which, if it ſubſiſted, would n 
the ſecond impoſſible, 


What is here affirmed concerning contracts, jo 
U be 
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ſubſequent. contract will make an antecedent oe void, 


may be eaſily reconciled with what has been affirmed 
in another place, concerning promiſes and obligatory 


afts in general, that any ſubſequent promiſe, which is 


contrary to one, that was formerly made, cannot make 
the former void. For here we are ſpeaking of what 
may be done by the joynt act of all the parties in a 
contract; whereas we were there ſpeaking of what one 


of the parties in a promiſe or a contract might do by 


his own act. An obligation, which is produced by the 
joynt will of two or more perſons, cannot be deſtroyed 


by the ſingle will of any one of them. If therefore two 


or more perſons have bound themſelves to one another 
by a contract, any other contract, which is made for a con- 


trary purpoſe between any one of thoſe perſons and ſome 
one elſe, ꝓho was no party in the former, will be void. 
@ The former obligation ſtill ſubſiſts, becauſe his lingle at 


could not ſet it aſide, And as long as it ſubſiſts, he has no 
moral power of binding himſelf to any thing, which is 
inconſiſtent with it. But if all, who were parties in the 
former contract, are likewiſe parties in the ſubſequent 


one; their joynt act of binding themſelves to one ano- 


ther by this ſubſequent contract will make the former 


void. Though one of them by his own will canngt re- 


leaſe himſelf; yet their joynt conſent is ſufficient to re- 
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leaſe one another from the former obligation: and by 


this ſubſequent contract, in which they are all parties, 
they are underſtood to give ſuch joynt conſent. 


But there may be ſuch an accidental ination of 


things, or ſuch an unforeſeen event may happen, as 


vill render it impoſſible in ſome particular caſe to com 


Ply with two. laws or two contracts, which in their 


general tenor are conſiſtent with one another, and may 


en re xf fn. 1 
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well ſubſiſt together. One of theſe an ; will nat te 
peal the other, or one of theſe contracts will not make 
the other void in general: becauſe by the {uppoſiti 
they are conſiſtent with one another. But this 
cular caſe, which was not foreſten, and therefore u 
not provided againſt, muſt, when it ariſes, be bf te. 
ceſſity excepted out of the obligation of one of the lay 
or one of the contracts; becauſe they cannot both be 
complyed with. The queſtion here will be, which ef 
the two laws, or of the two contracts, is to give wy 
to the other? the caſe muſt neceſſarily be Excepted out 
of the obligation of one of them ; which of them ther 
fore will moſt reaſonably or moſt conſiſtently with the 
Intention of the lawmaker, or of the contracters, ab 
mit of the exception? Where two laws or two cut. 
tracts are contrary to one another in all relpetts, we 
E ſay, that the latter makes the fofmer void: : becauſe the 
lawmaker or the contracters could not intend the cb. 
· gation of the latter without intending at the ſame time 
to ſet the obligation of the former aſide. But where the 
are in general conſiſtent with one another from the be 
ginning, and interfere only in ſome particular caſe ad 
by ſome unforeſeen accident; the lawmaker or the oon. 
tracters may well be underſtood to have intended fron 
the beginning, that both of them ſhould be obſerved. 
In determining which law or which contract is tobe 
"obſerved, where two laws or two contracts acciten- 
tally interfere ; Grotius gays, that the latter, is to be 
obſerved in preference to the former. Bur then be pro- 
poles | this as a rule, which i Is only to be. applyed, when 
, all others fail, or when all other circum̃ſtances are equi 
fo that the point could not be ſettled without the help 
of this rule. The other rules, which he lays down for 
this. purpoſe, are —_ which follow. 5 BOY 
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+ os ani wot aig net 
2 law, which commands gr farbids; For a permiſſion js 
. 
%is other law, which happens go interfere, with kl. £24 

Secondly, a law, which may be complyed,, with at 
any time, muſt give way to a law, which, if it is not 
complyed with now. cannot be complyed with at all. 
When ſome of our Savjaurs, diſciples were diſpleaſed 
n ee N OE A N 


defends ber upon. . W fl, let-har 

alone, why trouble ye her? ſhe hath wrought, a good 
work on me: for -ye haye the poor with you always, 
and vhenſoever ye will, ye may do them good; but me 
ye have not always. The reaſonableneſs of this rule 
i evident, \ By holding the conduct, which it recom- 


| mends, we may ſatiefy both the laws, one of them 


now, and the other at ſome future opportunity, when 
they do not interfere. Whereas by the contrary con- 
duct we can only ſatisfy one of them: if at preſent 
we act in compliance with that, which might have been 


| complyed with at any time, we loſe the only opportu- 


nity of complying with the other. 

Thirdlyz Grotius deduces it as. a. conſequence from 
the rule laſt mentioned, that a negative law, or a law, 
which forbids, | is commonly to be obſerved in prefe- 
rence to an affirmative law, or to a law, which com- 
mands; when they happen to interfere with one another. 


A negative law obliges at all times, at the preſent as well 


v at any future opportunity: ſo chat if it is not com- 
Plyed vith-now, no furure compliance vil farisfy. joe 
"SS 
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* what another law forbids. Our author has very rgb. 


Either * pro 
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the . Alen G ie Bur ur mative'lay i 
under od then only to,oblige; when there is a ue 
nient opportunity of doing what it commands: and 
certainly it is not a convenient opportunity; when 
cannot do what this law" commands without 
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ly limited this rule, by © ſpeaking” of it as à ni 
which commonly holds good. But Puffendotf una, 
viſedly delivers it in general terms, as if it was univer- 
ſally true, and admitted of no exception, or required 
no limitation. And yet when one law ſays, that to 
woman ſhall have her ſtatue placed in the gymnaſiug, 
and another ſays, that whoever kills a tyrant ſhall har 
a ſtatue in the gymnaſium ;' he determines, that if 4 
woman had killed a tyrant, her ſtatue ſhould be placed 
there: notwithſtanding this determination makes a ns 
gative law give way to an affirmative one. He judge 
in favour of the woman; becauſe” by following th 
law, upon which ſhe claims a ſtatue, more benefit my 
ariſe to the public, than by following the other. Ibe 
reaſon of one of theſe laws was, that the youth, wio 
were trained up to valour in the gymnaſium, by ſeeing 
thoſe; who had freed their country from ſlavery, 1. 
wurded with the honour of a ſtatue, might be incited 
to imitate their bravery. The reaſon of the other hr 
was, that the virtues of women are not generally the 
object of their imitation, who are to be trained up i 
valour. And from hence he concludes, that, finces 
woman has outdone her ſex, ſhe the rather ought v 
| have her ſtatue put up in the gymnaſium; becu 
"ſuch valour in a woman would be a greater incitemen 
to emulation in the men. I do not queſtion e 
88 or 
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Which he deduces from it. My only 

reaſon for ee abi determination here is, that 

ir news the rule, which is now before us, races 
univerſally true, as he ſeems to ſuppoſe it. „ 
Fourthly; when two laws interfere, if 1 are ee | 
in other reſpects, that; which is more particular, takes 
place of that, which is more general. The principal 
reaſon, which ſupports t this rule, ſeems to be, thacthe 
keiflator, where he ſpeaks particularly and exactly, ap- 

I pears to be more careful to guard againſt it 
which might ariſe accidentally, and may therefore be 
thought more un willing to admit af any, thun where | 
he ſpeaks in general and at large. Walk? aß ige 

Fiſthly; a law, which is eſtabliſhed upon a penalty, | 

| owe dee in preference to law, which has no 

ty annexed; if they happen \to' interfere. | This is 

l rule of prudence directing a perſon, 

ven he is in doubt which of the two laws he ſhould 

obey, to take the ſafer part and to comply wiel the 
penal law, chat he may avoid the penalty. For where 

o laws interfere, the queſtion is, which of the two 

the legiſlator would chuſe to have him comply: with; 

ad when this queſtion is rightly determined, the other 
law does not oblige him. From whence it follows, 
that if any reaſon could be given, why the legiſlator 
would chuſe to have him obey the other law, rather 
than the penal one; it would be as prudent to hold 
this conduct, as the! contrary :” becauſe upon this ſup- 
poſition, the penal law would not oblige him; and 
conſequently by this conduct, as well as by the con- 
trary, he might avoid the penalty. But the penalty, 
though it is not to be conſidered as a prudential rea- 
n al law ſhould be obeyed th 
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the other, is a reaſon, why, we ſhould prefunie; tha 
the legiſlator would rather chulſe go have this low obey 
ed: becauſe from bis taking care to guard this hy 
more ſtrongly, we may n 

more importaner, than the other. vita 
--»:Sixthly; if both the laws ts. ahe preſs 
is to be given to that, which is eſtabliſhed upon ih 
higher penalty. We cannot well ſupport this rule by 
che mum, which is generally. upplyed in deu 
caſes; chat of two. evils.the leaſt is to be choſen. U 
this maxim by. an evil muſt be meant either a may 
or a; natural evil, that is, either an evil, which vt ar 
to do, or an evil, which we are td ſuffer, Nom if x 
the maxim in the former ſenſe, which in tie 
true one; it will only amount ta chis ; here we mul 
do wrong either way, it is beſt to follow that courk, 
in Which we ſhall do the leaſt wrong. But in this {ea 
the maxim is ſo far from ſupporting, che rule here la 
dom that, where two laws interfere, and we ven 
doubt which is to be obeyed, it will afford us no be 
at all towards removing the doubt. For when werb 
this ſituation, the very queſtion 1s, whether we ſhall h 
lie les evil by. difobeying this or by diſobeying un 
law: and conſequently to ſay here, that out of 9 
evil we ſhould chuſe the leaſt, cannot help to remot 
| this doubt: becauſe this maxim, ſince it contwh 
nothing, bot what is contained in the queſtion, 1h 
. which we doubt, leaves the queſtion juſt where 
s. But if we date the maxim. in de other @k 


before us; becauſe it ſuppoſes, 
we follow; we a by 


to obey both of ther; if we chuſt rightly, that 
i, if we obey" the law, which" the. legiſlator would in 


the penalties. We eomply with one of the laws, and 
therefore ſtand clear of the penalty, upon Which it i 
eſtabliſhed. And though we difobey the other, we 
cannot juſtly be puniſhed for diſobeying it ; been 
whilſt we comply with that, it vi finfomble fer . 
to comply with this. But the rule, which directs us, 
where two laws interfere, to give the preference to that, 
which is eſtabliſhed upon the higher penalty; though it 
js not ſupported by the maxim, that out of tw˖ O evils 
the leaſt is to be choſen, fre Merch pens bm 
aſh with the rule, which was laſt mentioned. The 
piſlator has guarded that law the moſt carefully, _ . 
be has cſtublithed pon the Higher pencity 600 
dener we may preſume, that he looked upon that, a8 
law of the more importance, and conſequently chat 
he would chuſe to have us comply with that, if by any 
accident it becomes bw egy ent OY with 
both. 
5 Seventy; whete two uus inbertere; we mould fol- 
Joy that, which is recommended by the moſt honeſt or 
the moſt beneficial reaſons. ' r 
mans claim to have her ſtatue in the 
hum, is determined in her favour by Puffendorf: be⸗ 
cauf the law, which gives her this claim, is recom- 
mended by a more beneficial reaſon, than the other 
Law, which oppoſes her claim. Another queſtion, which 
Nas Oy been mentioned,” where the ſame law by 
accident 


Laws. Where, whe 600 lays interfere; nl fi th 0 


04 4 aſs ſe to hape us adef; ue ſhall avoid bm 
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accident interferes with itſelf, may: be determi by 

WIG the honeſty or juſtice of the reaſqns onjal 

_ tides. Where two women had been raviſhed: by. th f 

ſame man; and the law gave any woman, who ty 

been thus injured, her option, that the man ſhoul 

either be put to death or be compelled to marry her 

one of them claimed to have him put to death, a 

and the other claimed to have him.in-marriage.' Ste 

vho claims to marry him, would loſe her huſband, i 

he was put to death; whereas ſhe, who claims to han 

him put to death, does not properly loſe any thing h 

his marrying the other. The claim therefore of th 

former ſeems to be recommended by a mate hop 
—_— reaſon, than the claim of the latter. 

Searce XIII. There are ſcarce any laws, but what F 

8 4 — y, admit of rational or liberal interptetaio 

— 4 that is, either of being ſo enlarged, as to take fone 

admit Vor caſes into the meaning of the law, which are not co 

rational tained in the letter, or of being ſo reſtrained as to a: 

3 clude ſome caſes out af the meaning, which are cb 

tained in the letter. For the intention of the legiſlane 

s the natural meaſure of the extent of the law, whethe 

that intention is collected from his words alone by litenl 

interpretation, or from his words and ſome other ſg 

by mixed interpretation, or from ſuch other 2 

alone by rational interpretation. In like manner wi 

and contracts naturally admit of being interpreted n: 

-tionally, of being ſo enlarged, as to extend beyond tl 

letter, or of being ſo reſtrained, as to fall ſhort of i: 

becauſe the intention of the teſtator or of the pats 

contracting, as far as it is known, is the natural me- 

ſure of the claim ariſing from theſe acts; whether da 

intention appears planely in their words; or is . 
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aid by he help et fene aner gs an aer 
A ken together, when'their words leave it doubt- 
ful; or is ele ted from. ſuch other "5 alone, 9 
cber words do not exprek. it . 
' The deſign of the legiſlator, 1 wel 
in ſome clauſes of them, is indeed confined to "= 
words : e "rs ee, nothing cat eicher 
de taken into the meaning of the law, or be left out 
pf i by rn NIN The deſign of in en. 
of the jegilltor in ſome antecedent hu, hich wa 


natory law therefore will not admit of rational inter- i 
pretation: as the deſign of the law is confined to the 
words of it, we muſt look for the meaning of it in 
the words only. For the ſame reaſon all definitions in 
hw are to be interpreted cloſely: they are neither to 
be enlarged to any thing more, nor to be reſtraned 
to any thing leſs, than the words expreſs. The legif- 
tor deſigns in ſuch definition to explane by his words 
the term, which he defines: whatever therefore is 
more than theſe words expreſs, is not within the de- 
6 rib 2ly and . i leſs, _ me 
of his deſign. 

But either an ene = which has adn 
to ſome antecedent law, or a definition in a law, which 
has reference to ſome term made uſe of in the ſame 
law, though they do not admit of rational or free 
interpretation, may poſſibly be ambiguous: and when 
they are, we muſt aſcertain the meaning of the legif- 
lator by mixed interpretation. If the ambiguity in 
tele laws ariſes, as it frequently does in other laws, 
trom a 000 or a ſentence, which will admit 8 of a 

more 


more extenſive or of am 


tze narroweſt me Ser Kk. hat the E 


40 che writing, which either falls ſhort of the words or 


| precludes all interpretation, which is purely rational 
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| | topics of mixed. interpretation þ 
Gemrroinan which: of, tele pro. eaſes. doch word g 
ſuch ſentence was ſed. by. che legiſlator. For bowl 
explanatory laws are to be interpreted cloſely, and wi 
not admit of any meaning, but what is. contained and 
expreſſed in the words; of them; yet no a 

be. drawn from the nature of ſuch laws, to. prove, 
that, where the words themſelves admit both of a ſis 
and of a large ſenſe, we muſt neceſſarily adhere to the 
former. We,muſt indeed keep to che letter of the lay; 
but there is no natural. reaſon, hy we muſt folloy 


of the law is capable of. 

i Rational interpretation, boch 7 * enlarges th 
Weaning of the writer beyond his words, and ſuch y 
geſtrains it to a leſs extent than what his words import, 
may be expreſsly precluded by ſame poſitive decla 
ion of the writer himſelf. If the lawmaker, or che 
cantracters,, or the teſtator have directed that the lay, 
or the contract, or the will, ſhall be conſtrued accord: 
ing to the literal and grammatical ſenſe of the words; 
this direction is a har to all interpretation, which is 
purely rational: it ſhews, that che intention of the 
writer came - fully up to his. words, and went no far- 
ther; and conſequently that whatever meaning we gift 


goes: beyond them, ſuch meaning is not agreeable 
0 his intention. But though a declaration of this for 


and obliges us to interpret the writing ſtrictly or rather 
cloſely, that is, to adhere, in our interpretation of it, 
Cs yet if the words themſelves a 

ambiguous, 
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tem, are Camtimezru@ed in 4,mjarenarom-and fame» 
times in a more comprehenſive ſenſe; And ſince either 
of theſe ſenſes may. be called a literal and grammatical 
r 


2 


* 


the fireral and —— — acm_gy rea- 
ſon, upon account of hat he has ſaid about this mat- 
ter, to adhere rather to the narrow or ſtrict ſenſe, than 

w follow the comprehenſive er large ſenſe: notwick- 
grammatical ſenſe, we muſt malte uſe of probable con- 
jeures drawn from other topica, beſides his words, to 
determine in which of the literal and grammatical ſenſes 
he uſed the words, whether in their narrow and ſtrict 
ſenſe, or in their comprehenſive and large ſenſe. Thus 
a declaration or direction of this fart, though it obliges 

us to interpret the writing ſtrictiy, in one ſenſe of che 
word — ſtrictly, does not oblige us to interpret it 

tl worer Ge of he fume werte aeg / 5/7 
w keep ſtrictly to the words of the writing without de- 
wuing from them, either ſo as to leave any thing out 
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g; Which the words expreſs; 015 1 
to take any thing into bis meaning, Which they ö 
not expreſs.” But ir does not oblige us, wilt "we kay 
trictly to the words, to follow the moſt narrow or M 
| ſtrict ſenſe of thoſe words: it leaves us at Uberty t 
follow either this ſenſe, or the more comprehenſiye al 
large ſenſe, according to what we find by rational con 
jectures to have been moſt probably his meaning 
| If there a are any other civil laws, in in Which we are 1 
allowed t to ee uſs of rational he rd mag beſide 


interpretation of any ver lass, "befides' theſe, N 
not allowed to take either more or leſs into the men 
ing of them, than What the words expreſs; this reſtin 
ariſes not from the nature of the laws themſelves bu 
from ſome poſitive inſtitution. And this poſitive inſti 
ton may either be contained in the particular lau, ud 
will not admit of rational interpretation, as we han 
juſt now obſerved, that it is, where the legiſlator dich 
us to follow the literal and gratnmatical ſenſe of de 
words; or elſe it may be introduced by a general lan, 
which has been made concerning interpretation by th 
civil legiſlator of the ſociety, to which we belong. For 
the rules of interpretation are under the authority d 
the civil legiſlator, and are therefore to be applyed i 
ſuch a manner, and upon ſuch occaſions, as he ſul 
preſcribe, in view to the general benefit, either by 1 
written law, or by uſage and cuſtom; the former d 
which is eee, and e is a tacit af. 
his authority.” = 

In like manner, es * e in 
Ws or a contract, have two ſenſes in common acceptt 


u. NATURAL LAW. | 
ore comprehenſive; there is not any particular ſort 
4 or Langu which! eat = require ſuch 


. 
4 


a Ly "his a require them to be taken 
the more comprehenſive ſenſe” The inteſition of the 
egillator is the natural meaſure of the obligation ariſing 
n the laws and the intention of the parties contract 

is the natural meaſure of the claim ariſing from 
h This intention is to be collected from 
ſame topics of interpretation in laws and contracts 
f all ſorts: unleſs the civil legiſlator of the ſociety, in 

Vit the law is made, or to which the contracters 
„ has expreſsly preſcribed ſome particular. rules 
1 or ſome particular method of apply- 
ng the rules ſuggeſted: by natural reaſon; or unleſs 
particular rules or ſuch particular method of ap- 
plication have been introduced and eſtabliſned by long 
d uninterrupted uſage, which has the ſame effect, as 
the civil legiſlator had expreſsly preſcribed them. 
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L. General notion of ſubjettion. II. Sabian private a 
public. III. Different degrees" and ſorts of private ſub 
_ jetvion.. ' IV.. Different degrees: and forts of Public fub 
. - jeftion, V. Civil ſubjeftion of | the parts and of I 
 zobole.' VI. What ſort ef ſuljetdion; implyed: in th 
notion d a province; VII. Gvil liberty what, VIII. G. 
Di liberty of the parts and af the whote.. IX. Slow 
- why imtapable of Being members of u civil ſich 
N. Where ſubjeftion ceaſes right of refiftonct bein 
XI. Relation of governour and fluljeft its a limite in 
XII. Reſſtance to the ſupreme power how to be under 
ood." XIII. Right of reſiſtance does not inph fupres 
civil power in the people. XIV. Opinion of Grail 
 explaned. XV. Civil judge not | neceſſary” 10 fix th 
Point where right of ręſiſtunce begins. XVI. Tree 
and rebellion how guarded againft notwithſtanding hy 
of reſiſtance. 


[Fa VERY compact, in which a man * U to 
notion er lay himſelf under an obligation of doing ot d 
avoiding what the law of nature had not othervik 

obliged him to do or to avoid, is a diminution of his: 

berty. Before he had engaged in the compact, or had lil 

himſelf under the obligation; he was at hoy either v 

have done or to have avoided what is contained in th 
compact. But after he has conſented to be his obl. 
ged; he is no longer poſſeſſed of the ſame liberty: b 
cannot be obliged to do or to avoid what is cu 
tained in the compact, and at the ſame time be at 

berty either to do it or to avoid it, as he pleaſes. 1 
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m. Aver Law. 1 
But every compact, which iniplys a din n 
liberty, does not imply likewiſe a ſtute of fubjedtion. 
The notion of ſubjectiun conſiſts in the obligation of 
one or more perſons to act at the diſcretion, or accord- 
to the judgment and will, of others. When therefore 
the matter of an obligation, which ariſes from com- 
pat, is ſo preciſely ſettled from the beginning, as to 
W cave nothing to the judgment or will of ' thoſe, to 
whom we are obliged ;- the obligation, though it dis 
miniſhes our liberty, does not place us in a ſtate of ſub- 
xeftion, Such a compact gives them a claim upon us 
without giving them any authority over us. Their 
um is ſo limited from firſt to laſt, by our on act 
and according to our own: diſcretion and choice, as 
never to extend beyond ſuch limitation. This claim 
herefore is all along rather the effect of the power, 
which we have over ourſelves, than the effect of 
my power, which they have, over us. But when the 
compatt is ſuch from the beginning, as gives them a 
of the obligation to be in any reſpect determined by | 
heir diſcretion and choice; as far as it thus gives them 
night to judge for us and to preſcribe to us, it gives 
em an authority jag Bg, e g 6 eee 
— uh authority. 
een eeninantyWivided io private and Sujetin 
—_ private ſubjection is meant ſubjection to the fn 

ty of private perſons: and by public ſubjesdion lic. 
meant ſubjection to the authority of public perſons. 

A civil ſociety, though it conſiſts of a great number 
K individuals, is conſidered as one artificial or colle- 
e perſon: becauſe it is guided by one common un- 
ſeritand! ng, which is its legiſlative power, and acts with | 
AAa2 „ a: 
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ol wad 


one commiot force, which is iti execytive a 
artificial ot collective body is called à public perfoi; 
The ſubjection therefobe, which is due to acavil h 
ciety, is public ſubjection. But the notion of a public 


conſiſts of one natural perſon, as in monarchies, or is 


manner the executive body, whether it is the ſame with 
the legiſlative body or different from it, acts with the 


rween aſſociation and ſubjection: and though he allom, 
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perſon is not confined to the collective body of a cvi 
ſociety. Whether the legiſlative body of ſuch a ſoc 


artificial or collective perſon conſiſting of many natunl 
ones, as in ariſtocracies, and in mixed conſtitutionz 
this natural or this collective perſon has the keeping of 
the common or public underſtanding: and in li 


common or public force. Theſe bodies therefore, tha 
is, the conſtitutional governours of a civil ſociety, ar 
called public perſons ; and the th gi 
to them is public ſubjection. 

Grotius divides ſubject ion, as it is here divided i. 
to private and public. But firſt he diſtinguiſhes be 


that a tight over perſons may be derived as well fron 
aſſociation, as from ſubjection; yet this diſtinction in- 
phys, that, in his opinion, the right, which a ſociety « 
collective body of men acquires over the perſons of the 


ſeveral individuals, who have affociated or joyned them 
ſelves into ſuch a collective body, is different fron 
ſubjection . * He then goes on to divide affociations « 
ſocieties, as he afterwards divides ſubjection, into pri 


vate and public. Thoſe! he calls private aſſociatiom 
which are formed by a ſmall number of private pr. 


ſons, who have agreed to act together for the put 
pole of carrying on 2 Pablic at 
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either formed by 2 10 ane 
| united themſelves by compact into 4 Rate or che . 


ſome common rear An affociation' | 
or produces a public perſon ; and an alſotiarion” of 
© the latter ſort conſiſts of public perfons. e SOL 0 

If the ſeveral perſons, who have formed themſelves 
B into a ſociety, either private or public, have proceed- 
ed no farther than to unite themſelves by mutual con- 

ſent into one body, under the obligation of Joyntly 
carrying on. their common deſign; it muſt indeed be 
allowed, that the ſeveral members of ſuch ſociety will 
be equal to one another, when they are confidered ſe- 
| parately : ſuch an agreement does not ſubject any one 
member to the authority of any other member; and 
| much leſs does it ſubject all of them to the authority | 
of any one or of a few. But in the mean time it is 
plane, that, as far as the matter of the obligation, | 
which the ſeveral members lay themſelves under, is not 

| preciſely limited from the beginning, all aſſociations 
produce ſubjection, not indeed a ſubjection of any one 
member to any other, but a rr of any one to 
the collective body. For, as we have elſewhere ob- 
ſerved after our author, whatever meaſure is agreed 
upon in relation to the common purpoſe of the ſociety 


of the majority, but upon thoſe likewiſe, who diſap- 
prove the meaſlire ſo agreed: upon, er bren feed 


. dee B II. C. I. — | 
„ | againſk 


by a majority of the members, it will be binding upon . Ar 
all and each, not only upon thoſe, who make a pare _ 


og oe rſs ich ks Hm 8 iat 
the right over perſons, which dale frm len 


ſeems to allow, that ſuch a ſubjection, 
ſpeaking of, is produced by aſſociation: ker be obſer, 
chat the body of 2 civil ſociety, in pa 

fuller right, than any other ſociety whatſoever, of bind 
ing its ſeveral members to act for the common. bency 


in ſuch a manner, as the common und 
dictates. And certainly, if each member of a ſociey 


either private or public, has obliged himſelf by cons 
pact to be guided in , purſuing the ends, for which 
ſuch ſociety is formed, by a judgment and will, whid 
are not his own; this compact produces ſubjeQion; nat 


Vithſtanding our author diſtinguiſhes its effect fron 


Different 


and ſorts 


ſubjection, and calls it aſſociation. Any particular mem 
ber of a ſociety may happen to concur with the ms 
Jority 3, and. if he does, he may appear, whilſt he ach 
according to the judgment and will of ſuch majority, 
to follow his own. But this concurrence, in regard to 
his obligation, is quite accidental : he would have been 
as much obliged to guide himſelf by the judgment 
and will of che majority, if he had diſſented from the 
meaſure, which they agree upon, as he is, when le 


happens to make a part of the majority, and to cat 


cur in what they eſtabliſh, __ 1 
III. Private ſubjection admits of ſeveral differ 
degrees, from a ſtate. of abſolute or perſonal ſlave 


of private to to ſuch limited obligations, as can ſcarce. be called fub- 
ſubjedion. jeftion, A compact, by which we give any one HP 


or any nymber of perſons a. 


10 act for their benefit, or for the benefit of ay 
L. I. o. v. ti ee TIA 
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tybje&tion, though. it is ſometimes called 
| Ta fn of tion, is not abſolute in the ſtricteſt ſenſe 
# the word, vs to give the maſter a right to 
the dave in what manner he pleaſes, or io compel 
[ave to do an) thing that he pleaſes; for we have al- 
ready ſeep, that the law of nature fixes ſome. limita- 
tions to ſlavery, though the Nave himſelf has not Fa 
ny by the compact, which produced his ſubjeRion. It 


8 cad a ſtate of abſolute ſubjeRion ; becauſe it is as 


ute, as the law of nature will allow it to be, or as 
ee who Ben: Peper in ſuch . can 
pl private ſubjeAion | is To heres, The com- 
pat, which produces it, may render it imperfect by 
limiting the matter of the obligation: and the ſub- 
eftion will be che leſs perfect, in proportion as leſs is 
left to the judgment and will of thoſe, to whom wwe 
ſubje&. A labourer, who has bound himſelf to do 
only ane particular ſort of work, is in a ſtate of Pri- 
vue ſubjection: his maſter by the compact, which is 
between them, has acquired a right to direct bim in 
what relates to this work. But the ſubjection is imper- 
fert: becauſe his obligation to be directed by the judg- 
ment and will of his maſter is limited, not only by 
the general law of nature, as. in the caſe . of ſlavery, 


but likeviſe by the particula compa, from which 


it aroſe. 


Private ſubjection may be Eivided, into different forts, 
u well as into different degrees. ae 8 
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jection el ſuch conditi eee 
have the benefit of the inferiour rens in view either 
in whole of in part; that is, where the perſon, ubo ü 
in ſubjection, is obliged either in whole or in part toad 
according to the judgment and will of another, for the 
fame purpoſe, which he would naturally have purſued, 
if he had been free to judge and to chuſe for himſel, 
this may be called liberal ſubjection. A child is'n 
ſubjection to his parents, and a ward to his guardian: 
but this, though it is private ſubjection, is not of the 
ſervile ſort; becauſe the benefit of the child, or of the 
ward, is the end or purpoſe, which it has in view. h 
theſe two inſtances indeed the right to direct does not 
ariſe from. the conſent of the perſon, who is in ſub- 
jection: in the inſtance of a child and his parents, i 
ariſes out of the law of nature; and in the inftance df 
a ward and his guardian, it ariſes either out of fone 
Tt of a deceaſed parent, or out of the civil law, which 
p the child, during his minority, under the auths- | 
rity of his guardian. But where the civil law allows of 
adoption, and allows a child, before he is old enough to 
do any other valid act, to conſent to adoption; the 
ſubjection of the child to the parents, who adopt hin, 
ariſes from his own conſent. In like manner, where the 
civil law allows an orphan to chuſe a guardian, befor 
he is at a legal age to do any other valid aft, the con- 
ſent of the orphan places him in a ſtate of ſubje&ion w 
his guardian. In both theſe caſes the ſubjedtion i d 
the private and of the liberal ſort. It is private; z becauſe] 
it is ſubjeftion to a private perſon: and it is liberd, 
becauſe it has the benefit of the inferiour in view. In 


private partnerſhips, each of the parinervis in objernn 
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where the obligation, on one 14 the Wat en 
the other fide, are limited to ſome particular actions, and 
include! a condition in fayour of the perſon, who is in 
ſwbjeRtion; but likewiſe where the obligation and te 
Gmund, though they are under no limitation in reſpect 


i of the matter of them, are limited in reſpect of the 


time, during which they are to continue. He would 
have been of another opition, if he Had 


ae manu be argues fo 


be — notwithRtandiog fc it is —— Tie | 
ſerves, that the nature of a thing is not changed mere- 

ly by its duration, and in particular that the nature 
of any moral power is to be judged of from the effects, 
which are produced by it, whilſt it laſts, and not from 
the time, during which it laſts.' Indeed the power of a 


| maſter over his ſlave is not civil power; and the ſub- 


yection of the ſlave is not civil ſubjection. But the 
principle, from which Grotius argues, is general: and 
if it is true, when applyed to power and ſubjection 
of one ſort; it will be equally true, when applyed to 
power and ſubjection of any other ſort. Now the effects 
of the maſters power are the ſame, if the matter of the 
compact is the ſame ; whether that power continues 
only for a determinate time, or for the whole life of 
the ſlave.” If therefore the maſter has a power to direct 


ill the actions of the ſlave without any ene ex - 
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_ 2 — 
even or for fourteen years, as where it gpatinues dui 
dere, if we only conſider what i ic whilt the la 
laſts, is neither better nor worſe, than the condition of 
_ a perpetual ſlave. Perhaps the proſpect, which the jor 
mer has of recovering his liberty., at à certain tine 
| ke his preſent condition {et eaſier upan him, tha 
the preſent condition. of the latter does, who hu y 
ſuch. proſpect beiore him. But the praſpedt of coniy 
into a better condition, however it may encourage hin 
to bear his preſent condition well, makes no eſſenii 
difference in the nature of the condition itſelf. Thou 
he may be cheared by the hopes & recovering his | 
berty bereafter; yet he is now, whilſt, his Navery ln 
as much in 4 ſtate of perfect ſubjection, as the ty 
is. It muſt however be allowed, that, if we were i 
give our opinion, upon the different conditions of ir 
temporary and the perpetual ſlave, we. ſhould be t 
10 fag, and ſhould have ſome reaſon, for {ajing.th 
the former is in 4 better condition than the lane 
But the rcader, I ſuppoſe, is aware, that, when . 
make this judgment about the difference of their i 
ſpectiye condigigns, we conſider ſomething more, that 


their reſpective liyes, their future as well as their p 

ſent circumſtapces, into the account, and recen th 

condition of the age to be better than. the condition a 
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ation devil or ate, whi 25 gle perſch, | 
we Haves. Thoſe, who are condemugd 9 7 7 | 
je public in the mines, or To the le or in any 
ther work whatſocyer, which the fiate thinks proper 
> employ them about, are in public ſubjeftio Tt” 
e benefit of the ſuperiour is the only end, which: this 
* has in view, it is of the ſexvile forts, and as 
je matter of che obligation js not limited, it is apſo - 
xe in degree, The 177 they, whe. are 
bus in ſubje&tion to 


, . + = 


public, are condemned to 
+ ,inphns indeed, chat their fubiectian does ngt 
** from their own conſent; but that it is che puniſh» = 
ann of foe crime, which they have committeddz the ; 


ſtance therefore, may ſeem nat to belong to ſuch, ſub- 


en 

on, as we are now ſpeaking of, hüch is ſubjection 

ins from, conſent. Eowevet, as it. is poſſible. fer a : 
un thus to ſubject himſelf to an individual or pri! =o 
en by his own conſent, ſo it is paſſible for him in r 
nner 10 ſubject himſelf by We onſent to a M 

N politic or public perſon. | dd 

an Labourers, who let themſelyes out. to 1 — 


le WP fore. particular ſort of work, ſuch as mending 
jads, or making fortifications, ar building ſhips, and A 
| 1 ſoldiers, are in a ſtate, of public "> 
evan. Their ſutzection is imperfect, in, degree. of 
8 e the matter of che obligation on their, ſide, and rr | 
be dim on the fide of the public. in iced; but | 
the mean time, as the end of it is rather the benefit 
the public, than of themſelves, it is of the ſervile 


11 as wat is i re A 
WP air but the ſubjection of ihe 
— more liberal, and of the latter more ſervik; 
only decauſe the obligation, in which their reſpectit 
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bub eecdon conſiſts, has the benefit of the former more 4 
W nud tht bel k of the Mitt Hi ew! or 
© Civil ſubjection is ſach public ſubjection ariſing fron th 
conſent is Irie in the mace of i ot 1 
Actions or things, which relate to the general v 6! 
and ſecurity n en 6 
The individuals, who have conſented to f ori 
Wale members of a civil ſociety, are in conk a 
quence of this conſent in a ſtate of ſubjection: f 
judgment and will, which are not in their own keeping ja 
but in the keeping of the public. This ſubjeRtionM dr 
however is neither abſolute nor ſervile. For ſince i tha 
matter of the obligation is limited to what relates Wi n 
the general welfare and ſecurity of the whole ſociety Matt 
of its ſeveral parts; this limitation make the ſub; en 
ction imperfect. And fince the members of the ſocieſ N 
have a common intereſt in the good of the ue ei 
body, and a particular intereſt in the prote Bo | 


et 


which they have à right to, as they are parts of 
whole; this end or View of the obligation ern 
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3 —— dor what 
wer ſenſe. we may endeavour to affix to them; an 
un, who chuſes to call it into queſtion, may produce 
umberleſs inſtances, both from what he has heard and 
kom what he has read upon theſe points, to provey that 
be words are not always uſed in this ſenſe: nnn 
there is no fort of ſubj and no ſort of 
which wn properly be called by theſe names; nor yer 
finitions, which we may endeav 
of tele words, do not fully v 
lt of ſubjection, or this ſort of liberty; but becnuſe 
the words are frequently uſed as words of courſe, botli 
n common converſation and in many political writings ;; 
6 that numberleſs inſtances are to be found, in which 
ame perſon or other has uſed the words, in ſpeaking: 
in writing, without nn * »Y 
laps without any meaning at all. 4 
Indeed the moſt accurate — — _ 
theſe words in one and the ſame ſenſe. Thus, civil-ſub- 
ht is, both the ſubjection of the collective body to its 
waſtitutional governours, and the ſubjection likewiſe 
of the ſeveral members, either to ſuch conſtitutional go- 
ſernours or to the collective body, are uſually. called ei- 
ii ſubjection. And if we would avoid being miſſed or 
jerplexed, in what we read or hear upon theſe points; 
twill be neceſſary for us to diſtinguiſh theſe two ſenſes 
the ſame words from ag mane bene e 
mich of them the words are uſed. 
be ſeveral members of a ee aiſtate 
eil ſubjection; whatever form of government is 
„ eſtabliſned 
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Hare ical, or mixed; The feat of the civil power indeed is 
different, irs theſe difference forms of governmetits ſo tha 
che: ſobjection of the' individuals is more immediately 
due:to à different ſort of public enda But where 
this power reſides, the ſubjection; nich is due to it 
from the individuals; is only civil ſubjection. For this 
ia All that was dae by the ſociab compact to the collie. 
Se body: and this collective body; in ſettling the con- 
ſtuntion by a fundamental law,” cannot give either to a 
ing or to à ſenate of nobles, or to any other civil go- 
vernours vyhatſoe ver, à more extenſive claim upon the 
feverat members, than ſuch body originally acquired by 
P 
they united themſelves to it. Arg 1 80W 7 

But though under all forms of eme the in- 
dividtals, who have made themſelves members of 1 
civil ſociety, are of right, whatever they may be in fact, 
in a lilte ſtate of civil ſubſedtion; yet in'democracies 
the collective body itſelf is not under any ſubjectios vit 
governs itſelf freely, and is not bound by the act of any 
one or more perſons; Whereas in other forms of go- 
verriment, if they have no mixture of a democracy in 
their conſtitution, there is a ſubjectiom of the whole, # 
well as of the parts, a ſubjection of the colleQtive body, 
as woll as of its ſeparate members. For the act of the 
conſtitutional governours is not only binding upon the 
ſeveral individuals, who compoſe the collective body, 
bur in conſequence of the general conſent, by which 
r 
— 


„ e . @2> 


From 


zom it is, which puts the difference between free ſtares 
tl other” hc The wr we pw 


rar ——— 
he whole — — 6r iv hatundey any * — 


— — 
alefivebody; as we fas upon the ſeveral memberi ze. 
fer common uſage has grven the title of free ſtates o not 
t6 thoſe nations; in! which the form of t 
hixcd one; fucht nations have certainly the eſſente of A 
fee late; notwithſlariding a King mity be à cofiſtituent | 
jart of the legiſlative” body, and may be veſted with 
te executive: power ; provided the collective body" is | 
« bound by any act of legiſlation; in which it dees 
vt immediately and directly — either by itſelf or 
y is repreſentatives. The freedom of the collective 
body of a civil ſociety is not neceſſarily connected with 
inixed conſtitution : it is the patricular nature of the 
tixture, upon Which that freedom depends. If the le- 
flative body conſifts of a ſingle perſon and of a ſelect 
under of hereditary nobility ; though the conſtitutiom 
nll be a mixed one, yet the collecktve body of the ci 

fl ſociety will be iti ſubjection: becauſe in eſtabliſning 
ie conftitution this collective body obliged irſelf, "as 
ir 2s the ends or purpoſes of ſocial union extend; to 
blow a judgment and will, which is not in its own 


s, but in the keeping of that particular part, 
ch compoſes the legiſlative body. — 


„„ neee free 5 


— — he — 
body, which is uſually called the people, does not in. 
— a full power oh le 


jection. : : though, ix, has not 2 — 0 
laws by its own. judgment. and will, yet without 
in own, judgment ene will, ignifyed, by in pr 
ſentatives, no laws will be binding upon it. ns. 

A like independence, in ſuch a form of governments 

we haye been deſcribing, is given to the ſingle perſon 
or king, whom we have ſuppoſed to be a conſtitutional 
part of the legiſlative, body: for though, by the ſup- 
poſition of his being only a part of ſuch, body, he ha 
not in matters of legiſlation a power of binding either 
the general body of the ſociety, or the particular mem · 
bers of it, by his own, judgment and will, withour. de 
concurrence of the other parts of. the legiſlative; yet 
neither he himſelf, nor any one elſe within the ſociety 
can be bound by any law, to which he does not conſen 
at the time of making it; except the fundamental lay 
of the conſtitution, to which he conſented either ex 
preſsly, when he accepted the crown, or tacitly,by th 
att of accepting it. But when we ſay, that his conſet 
is neceflary to make a law binding either upon himſe 
or upon any one elſe within the ſociety z we muſt he un 
derſtood to include the conſent of his predeceſſors, u 
der the notion of his conſent. For as they acted by | 
ſame power, which he is poſſeſſed of, the effect of 
conſent, in reſpect both of himſelf and of the ſubjef 
s, as if ſuch conſent had been his own.i 


I head of the ſtate. In this latter 1 nly, 
8 be is inveſted with the ſupreme executive power, 
il the members of the ſociety would be accountable to 
lim, or to ſtanding judges, who act for him, in mat - 
19 7 an wrongs. Rm have recourſe to 
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on ite wrong; Bur if he was „ ether; 
aal tower, beſides this 3 though he would be the ſupreme 
op- mgiſtrate, he could not well be called the ſupreme head 
has of the ſtate: he would be ſupreme in reference to othet 
ber nagitrates, who hold an inferiour executive power de- 
m- wyed out of his; but as the executive power, even in 


ts higheſt degree, is ſubordinate: to the legiſlative 
power; ſo he, if he was inveſted with no other power be⸗ 

lides what ĩs merely executive, would be ſubordinate to 

de legiſlative body. But by making him a conſtitutional 

ad diſtinet part of the legiſlative, this ſubordination is 

blar taken off, and his executive power becomes ſo far 
nependent or ſovereign, that dane he cannot exer- 
nen le this power in all inſtances according to his own 
imſcMdement and will, yet as his conſent is neceſſary in 


— 
1 


So 3-56 


ve unuking the laws, which direct the exerciſe: of it, 
„ ue is not obliged to exerciſe it according to the judg · 
by vent and will of any other l without the oon· 
f then enence of his own: 


bee VI. Where the general hody.of a e is in "i. What fort 
vn iu on; it is a materia] difference, whether its civil 90 len a 
vic emours have a claim to this ſubjection, as they are fe or 
W's parts of this particular body, or whether they of — 
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| naing its KableRtion; devs prin 
but — — 'of that other ſo- 
„ > nonr ep the ruling nog ons r Won 


oo my of 


che Wang Now — nine the inn 
in ſubjection. But we have here pr 
ſuppoſition, only for the ſake of ſhewing, — though 
| bjeRion is in all other reſpect: ra 
© the difference of eternal and internal fubjettion wil 
make one ſociety. a province and another a — For 
it is by no means eſſential to the notion of a province, 
that the ſtate, of which it is a province, ſhould be in 
ſubjeQion to any particular ruling parts. A ſociety 
may be a province to a free ſtate, as well 28 to a ſtate, 0. 
which is not free. Though a free ſtate is not in ſub- lei 
jection to any particular ruling parts; yet if the gene · 
| mne 
jection to the general or collective eee re 
ſtate, this other ſociety will be a province. 
Civil li- VII. By natural liberty is ſometimes meant thei 
dertY dependent phyſical - power, which individuals have of 
Judging, chuſing, and acting for themſelves: But her 
natural liberty is diſtinguiſhed from civil liberty ; ff, 
former means the moral liberty of mankind in a ſtut 
ol nature, and the latter means their moral liberty in 
ſtate of civil ſociety. Now the moral liberty of man 
kind in a ſtate of nature conſiſts in a power o fatting 
in what manner they chink fit; as far as they are unde 
no reſtraints from the law of nature; when they. 
conſidered as ſeparate and independent individual 
And their civil liberty, is ſometimes defined to be © 


1 
K 


3 very — in —— it to the defi». 
ton of natural liberty. But it is certainly liable o 
nary objections, and does not fix the true point of 
ifereqce between the two ſorts df liberty. 
Ahaus, which are made hy 2 civil legiſlator, T3 
oil laws... Now in perfectly monarchical conſtitutiqns 
he monarch is the civil legiſlator... His laws — — . 
tate ver may happen to he the matter of them, waer 
be they tend to che general benefit of the ſociety, or. . 
vb own particular intereſt, may be called ciyil laws., 
From hence it will follow, if civil liberty is as much 
hee as in conſiſtent ith civil laws, chat the ſubjeRg, 
ner all the oppreſſion, which the laws of a deſpotic 
march can, briog upon them, will be in poſſeſſion of 
ber civi} liberties, not. only in right but in fact. I am; 
me however, that this obje@ibn, may be obyiated b 1. 
wing back into 8 nature of the ſocial compact 3 
. ws this compget limits civil power or the power ofa. 
nil governour, ſo it limits hkewiſe the matter of the 
which he has authority to make, to ſuch things, as 
neceſſary or conducive to the ſecurity and welfare | 
| the whole ſociety or of its ſeveral parts. No om. 
ud therefore of the monarch, though he is the civil 
Viator, can properly be conſidered as a civil law, if 
8 inconſiſtent with the ends of ſocial union and civil, 
perament. So that, notwithſtanding, civil liberty . 
Jul be defined to be as much liberty as 15 conſiſtent | 
Ih civil laws, the ſubjects, who are oppreſſed by the | 
heal commands of an abſolute monarch, could not 
I PR: of their civil liberty : beau they are 
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under the reſtraint of ſuch cothman ch 
laws. Without exainining this anfwer; we will Tuppok 
it ſufficient ſo far to obviate the Weioh: as to ſhew 
that the definition, wien it is rightly ex planed and duly 

qualifyed,” is a true one. But {till this*anfwer willing 
ö far remove the objection, as to fhew, that the eh. 
nition 1 is a good one: for 85 definition cat be 4 good 


one, which wants to be explaned and qualifyed, befor 


it will convey a preciſe notion of the tertm defined, | 
But we may object farther, that, if civil liberty cu 


fits in as much liberty, as is conſiſtent with civil lm| 


or in the power of mankind to act in what mann er they 
pleaſe, where civil law does not reſtrain them, ther 
can be no ſuch thing as civil liberty in any ſociety 
whatſoever. For the liberty of individuals is * reſtrain 
ed in many inftances, particularly in ſuch rights 
aviſe out of an injury, by the mere act of ciyil unio 
without the aid of any civil law, and antecedently tot 
poſitive or expreſs inſtitution of any. In all focietie 
therefore, whatever the form of government or the tend 
of che civil laws may happen to be, the members 'a 
under ſome reſtraints, which do not come from cy 
| laws, RE ; e IK 
Perhaps by confidering a en vlich v 
follow from this definition, we may be led to the in 
point of difference between natural and civil li 
If civil liberty is as much liberty, as 18 cohfiſtent w 
thi reſtraints of civil laws; the conſequence will be, d 
every new law, however beneficial it may be either 
the whole body politic or to the ſeveral members, ' 
be a diminution of civil liberty: "becauſe i it produce 
| farther Nane which the ſubjects were not _ 
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m. NATURAL L AW. 
fore the law das made. But as the pri 95 
ſubjection of a ſlave does not conſiſt in his oe 
frained by the con which his maſter has actu-· 
aly given him; - ſo. neither i is there any reaſon to ſup- 
poſe, that the public and liberal ſubjection of a.mem- 
ber of civil ſociety conſiſts. in the reſtraints, under 
which he is actually laid by the civil laws, A ſlaye 
is in ſubjection, becauſe he is liable to be,;reſtraim 
not only by ſuch commands, as he has actually recei- 5 
red from his maſter, but by ſuch likewiſe, as he may 
receive from him hereafter. And in like manner a 
member of any civil ſociety is in ſubjection, becauſe he 
i luble to be reſtrained, not only by ſuch laws, as the 
dil legiſlator has eſtabliſhed already, but by ſuch like- od 
nic, as he may eſtabliſh, when ſome future occaſion _ | 
makes it neceſſary, The ſubjection of a ſlave is diffe- cla 
nt indeed, both in ſort and in degree, from che ſub- 
j|flion. of a member of civil ſociety, They differ in | 
ft; becauſe one of them is private and feryile, and | 
he other is public and liberal: and they differ in de- 1 
gre ; becauſe one extends to all a mans actions, and the 
other is limited to thoſe actions only, which relate to 
de general ſecurity and welfare of the whole body po- 
ktic or of its ſeveral parts. But however theſe-two. i in- 
ances. of ſubjection may differ in other reſpects, in 
lis they agree, that both of them are ſubjection: the 
tember of a civil ſociety, as well as the ſlave, is under 
a obligation of acting according, to a judgment and 
jill, which are not in his own keeping. As far as 
hs obligation extends, that is, as far as their reſpe- 
ſubjection extends, neither of them is poſſeſſed of 
i natural liberty, The natural liberty of the ſlave is 
fltroyed by ans hon to follow * 

| 3b 
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wal! I of bis maſter in all chings: end the vai 
Uiberty.of the tr of a civil ſociety is d by 
his being obliged to follow the judgment and will of 
the public in ſuch things, as relate to the common ot 
general good. Thus we fee ar laſt, that this'obligatich 
of a member of civil ſociety, which is nothing elſe bir 
the obligation of the ſocial compact, is what puts the 
difference between natural and civil liberty. If therefore | 
we define natural liberty to be as much liberty as & 
vonſiſtent with the obligation of the law of nature, we 
mould define civil liberty to be 'as much liberty as & 
<onfiftent with the obligation of the focial compact. 
Civilli- © VIII. Tn order to underſtand the ſeveral ſenſes, in 
de pants which civil liberty is ſpoken of, we ruſt Giftinguiſh it, 
and of the'as we before diſtinguiſhed « civil ſubjection, into the ci 
hole. vil liberty of the parts, and the civil liberty cf the 
whole; that is, into the liberty of the ſeveralindividuals, 
'who- have united together and. compoſe the tolledtive 
body of the fociety, and the liberty of this colledivel 
body itſelf. The civil liberty of the ſeveral membe 
of a ſociety implys a freedom from all, except ci, 
ſubjection: but the civil liberty of the whole body im 
plys a freedom from all ſubjection whatſoever. e 
number of individuals have united together and 5 
a civil ſociety; though any one of them is equal in 
other, when they are conſidered ſeparately ; yet ea 
by the ſocial compact is made ſubject to the Joynt au 
thority of the whole or collective body. But in themes 
time this whole or collective body is under no reftramt 
either from within or from without, except 'thereffriin 
of the law of nature : the ſocial compact does ne 
give any particular part of ſuch body a right or aurhe 
oY to direct or to bind the whole : : and much Tels de 
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Le er to che juling part of wants." * 
When the ſociety has proceeded farther, 8 th 
ber a of ſocial unidg, and has eſtabliſhed ſame oder 
form of government, which is different from ſueh a 
gerfe@t demnoeracy, as would reſult from this act alor 
i will depend upon the nature of that form of govern- 
ment, which is ſo eſtabliſhed, whether the civil liberty 
of the whole ſhall remain or not. An abſolute monax- 
chy puts an end to this kind of civil liberty, For wherea 
gle perſon in. the eg e body g . | 
the whole, this collective body is in 
bene af Ibn: becauſe it is bound to act for the 
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e mike a. judgment and will, which 
BY penotio its own keeping. This indeed is, of right, only 
4 (vil ſubjection.” But though civil ſubjeQion is conli- 


ſent with the civil liberty of the parts or ſeveral mem- 
hers; it is not conſiſtent with the civil liberty. of the 
vhole or collective body. For civil liberty is as much 
lberty as is conſiſtent with the obligation of the ſocial 
compact: and this compact, whilſt it placed the ſepa- 
tate members of the ſociety under civil ſubjection, left 
the joynt or collective body free to judge and to chuſe 
for itſelf, An abſolute ariſtocracy is likewiſe inconſi- 
ſent with the civil liberty of the whole: becauſe, though 
hich a conſtitution puts the power of governing the ſo- 
ciety into the hands of more perſons than one, yet it 
places the whole body in a ſtate of ſubjection to a ſmall = 
number of men, who are only a particular part of that 
whole. A mixture of theſe two forms of government, in 
whatſoever manner the mixture is made, will be 2s. in- 
conſiſtent with the civil liberty of the whole, as either of 
eee e 
M n IRE. | 


** * ae © 
1 eee i 2 
gation of acting according to a judgment and will, which 
are not in ĩts on keeping, but in the keeping of a pen 
But in popular forms of government, and in ſuch mix. 
ed forms likewiſe, as are in part popular, the eivi} l. 
berty of the whole remains: becauſe the collective bo- 
dy is not bound to 8 
or will, in which it does not con NE! ur eiter by itſelf or 
| by its repreſentattves. 4910 asd 497 as bas gr g h 
In any of the c ene ef n 28 well a 
in the popular forms, the civil liberty of the parts or 
ſeveral members of the ſociety remains of fight. The 
ſabjeRtion, which they owe to their conſtitutional ge. 
vernours; whether the government is in the hands of a 
king, or of a ſenate of hereditary nobility, is only chi 
ſubjection. No conſtitutional civil governours,'whate- 
ver their titles or denominations may be, have any other 
right or moral power of reſtraining the ſeveral memben, 
than the collective bear. of the whole ee 
perfect : and this right is no 
what is derived: — ſocial union, a right "dire 
them what they are to do and what- yen: iy 
for the general good, and to enforce" theſe direQior 
where it is neceſſary, by the uſe of the joynt e 
Lou may therefore aſk perhaps, of what” i 
tance it is to individuals what form of g 
they live under; if ¶bſolute movarchy, ora bse 
lute ariſtocracy, whi * hey take away the civil h 
of the whole collective body, leave the ſeveral t 
the ſame right to their civil liberty, that nere 
have had under a popular conſtitution? The alen 
to this queſtion is obvious. There is à wide d 


between the right of the individuals to their ci k 
berty 


te members of a civil ſociety: are! not ſlaves im rig 


in his hands; both legiſlative and 


um him with ſtrength enough, to treat them in ſack, 


nign prince, who has as abſolute authority, as the.nature 
# dr poser wil ad mi ef, Magnet 
good of his people the meaſure of hit conduct. Nut ĩt 
neee eee 
GR; and inſtead! of regarding their intereſt, may ta 


pute intereſt of his oẽw]n; Whether he places thin ſe- 
parate intereſt in gratify ing his ambition, or hig-avarice, 
& his varity, or his love of pleaſure.” The. ſeveral 
members of the ſociety, when they are in nin. 
won, do not enjoy their civil liberty : but the na 

be conſtitution does not take it from them of right 
te injuſtice of him, who adininiſters the coriſtiniiti 


tire of the thing there is a' poſſibility, eee 
the general temper of mankind, there ung. 
hood, that where all is left to the will of one mant 
tuſt, which is -repoſed in him, will he aboſedyieds 
wceſſary, in order to ſecure the civil liberty of the 
ral members in fact, to preſerve and mainiiagrtc 


much weight and influence in the legiſlative; ee 
an de done there without its conſent, or without tl 
wnſent of its repreſentatives. 


We 


vip — chat it GLADE 
© an abſolote monarch, who, has all cinibipgtnar | 
is ſoch a ſituation, as gives kim: ier te 
1 K they were his ſlaves. It is poſſible; thatia oſowe- 


pelthem, as if they were his flaves , to advance dc. 


akes it from them in fact. —— rigichm- | 


ovil liberty of the collective body, by giving t:ifo 


Ang af che particular ruling part of that body. But 
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| ANemay now uniderſtand ah is wur, obe 
tna change of the civit eonſtitution ofgoveramer: 
in any nation from popular of mixed, 80 ariſtocratic! 
of monarthical, we ſay, chat the nation has Joſt or ju 
given up it civil: liberty. What is thus more immed;- 
mei loſt or given up of right is the civil liberty of 
dhe colle&ive body; and not the givildiberty of the in- 
dividuats. This body, whilſt the form of government 
as popular, acted for itſelf, according to its own judg- 
ment and will: But upon fuch a change in the conſti- 
— ˙ $i FP ht 
icfelf;2in-/purſuing-the ends of a civil ſociety, to 
acrdidig/to a judgment and will, Which are in.the 
Kkeeping'of the governing part; of . 
Ache new. form of government is monarchical, or of 
Body conſiſting of a few. hereditary nobility, if it i 
atiftocratical. But whatever the collective body of the 
Society gives up in this change of ar ons l 
ſeveral members of it, when they ate conſidered (ex 
tately, have the ſame right to their civil liberty, t 
chey had before, Whilſt the popular form af gover 
ment continued, each was obliged to purſue the end 
of ſocial union according to a judgment and mi 
which were not in his own keeping; and each is obl 
gedto nomore than this under the new. form: the or 
difference in right is, that in the popular form d 
judgment and will were in the keeping of the colleQiy 
body or of its agents and repreſentatives z, whereas in 
monarchical or ariſtocratical form, they arcin the key 
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Ma in-refpot of the —— coly 
ference in right, there will moſt probably be anoth! — 
difference in fact: the civil liberty of the whole « 25 


iberry of the — e eee The lob We. 
ſore of the former in right will commonly be artendae 
with the loſs of the other in fagey ... 
perhaps it may here be afked;” how the ſeveral puri 
or members of a ſociety, when they are conſidered 
ately, can poſſibly have a right-ro their civil berty 
where ſuch a form of government has been eftabJiſhed 
hy conſent, as is iriconfiſtenit with the civil Hberty ef 
the whole or collective body? becauſe this "colleQive 
body conſiſts of all the members taken together: and 

it is not ealy to conceive, that the ſeveral arts ſhou 
fetain a right to civil liberty, when the whole ha#toſt 
t, This would indeed be impoſſible, if the fame 
ms meant by civil liberty, when we ſpeale r che 
whole or collective body, and when we ſpeak ef the 
beril parts or members of that body. But the cri 
liberty of the whole conſiſts in a freedom from all 
kibjetion whatſoever: whereas the civil liberty of the 
parts conſiſts in a freedom from all, except civil; ſub- 
tion. The collective body therefore, when it is placed 
in a ſtate even of civil ſubjection, is ſkid to have loſt ies 
il liberty, Now this is all the ſubjection whith ſuch 
body owes in right to its civil governours. The ſuv- 
ction therefore of the whole, that is, the'loſs of che 
diyil liberty of the whole, implys nothing more than the 
dil ſubjection of the ſeveral parts. But as long as the 
parts or, ſeveral members, are only in a ſtate of 'civil 
bjection, they have a right to their civil liberty; that 
k, they have a right to be free from all reſtraints; ex- 
ept thoſe, which, being neceſſary" or condutive to the 
Fneral good, ariſe out of the Wenn chmpack, oy" are 
r * it. OY 0 
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mixed forms of government, where the agents or 
epreſentatives of the people make a diſtinet and con- 
titutional part of the legiſlative body. it is c 

62, that the civil liberty of the people conſiſts in thei 
right of thus acting in the legiſlative. hy their repteſen- 
mttives. But before we can judge either of the truth 
— bo are ph dan 


* 


— wan — of al hin en alen together, o or 
it may mean the ſeveral; members taken individually, 
Na the preciſe notion of civil liberty, when we 
ſpeaks of the whole people conſidered as one collective 
body, conſiſts in the freedom of this body from all 
ſubjection whatſoever, or in its right of not being 
obliged by any judgment and will, with which its our 
judgment and will do not concur. But this freedc 
of the collective body from all ſubjection implys, tha 
it has a right of acting as a diſtin& and conſtitutional 
part of the legiſlative, or that nothing can be done b 
the legiſlative without its concurrence. For ſince the 
act of the legiſlative is binding upon the whole ſociety 
if the legiſlative could do any . er the concur 
rence of the general body of the people, this bod 
pears, that, when we ſpeak of the people as one gener 
or collective body, we may very properly ſay, that the 
civil liberty of the people conſiſts in the right of aCting 
1 4 diſtinct part of the legiſlative.: becauſe the colle 
Rive body, if it had not this right would be in a ſtat 
of civil ſubjection; and a ſtate even of civil ſubjeRion 
inconſiſtent with the civil liberty of ſuch body). 
But though the civil liberty of the collective body 


the people neceſſarily implys a right of acting in * 
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giltive, yet 1 the particular manner of acting there by 
8 is dcr effential to the geiieral feen af 


entatives 
vil liberty: The people; conſidered "as one *colle- 
care body, will not be öbliged tö follow any judgment 
and will, with which its Own does not concur, whether 
rats there by 3 its individval parts, or b 
afves; that is, Whether the concurrence" of the fever 
members taken individually, or of the majority of chern, 
x neceſſary in making laws; or whether the concurrehoe 
o repreſentatives, who are choſen and appointed from 
ime totime by the collective body for this purpoſe,is fills ; 
cent, The conſtitution or eſtabliſhed form of govern- 
nent in each nation, where the body. of the people is 
poſſelſed of irs civil Uberty, determines in which of theſe 
mays this body ſhall act in the legiſlative; whether it hall 
a by its ſeveral members, ſo that all the individuals 
ſhall have a right of voting in the legillative, or whe- 
ther it ſhall act by its repreſentatives, ſo that the right 
ef voting there ſhall be confined to theſe” repreſenta- 
ces. If therefore by the conſtitution of any particular 
ation the collective body of the people has only a 
nght of actin g in the legillative by its repreſentatives; 
the conſtitutional liberty of the people may in that 
nation be faid to confilt in this ri ie. For as the civil 
lberty of the collective body & the people in any 
ation implys, according to the general notion of i it, a 
right of acting in the legiſlative in ſome mann 9 5 
ter; ſo in that particular nation the conſtitution 
ſitled the manner, and has determined this right % 0 
collective body to be a right of afting there by is re⸗ 
preſentatives. Thus we find, that the civil liberty of 
the people, when conſidered as one collective body, 
may properly enough be ſaid to conſiſt in their right 


of ating in the legiſlative; becauſe ſuch a right is ne- 
ceſſarily 


1 1 ceſſarily implyed i in the freedom of this colletive body 
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from fubjection: and we find likewiſe, - that their con- 
ſtitutional civil liberty, when they are thus conſidered a 
one ive body, may be properly ſaid to conſiſ 
in thei right of acting in the legiſlative by repre- 
ſeatatives- in thoſe nations, where the conſtitution re. 
quires them to act in this particular ae e 
ren eee eee 

But if by e ee 
Fi een wi Soy propriety ſay, that cheir civil 
| Iberty conſiſts in their right of acting individually in 
the legiſlative, and much leſs that it conſiſts in their right 
| of acting there by their repreſentatives; In a perfect de- 
mocracy, if ſuch a form of government was eſtabliſhed 
in any civil ſociety, each member of the ſociety would 
have a right of acting individually in the legiſlative : no 
laws indeed would be eſtabliſhed, or nothing would be 
done, upon the ſingle authority of any one member: 
but the opinion or vote of any one would have as much 
weight and influence, as the opinion and vote of any 
other. The civil equality of the ſeveral members con · 
fiſts in the right, which any one of them has of thus all- 
ing in the legiſlative with as much weight and influence, 
s any other of them. But we cannot par bath 
liberty of each to conſiſt in the ſame right, without 
ſuppoſing ſome of the members in every civil ſociety, 
even where a democracy- is eſtabliſhed, to have no 
civil liberty; unleſs the democracy is a perfect one. In 
all other democracies, only ſome of the members have 
a right of acting individually in the legiſlative, and 
many others of them are excluded from acting there 
at all. Either therefore in imperfect democracies, where 
— Ss who act W 
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A individually, thoſe, eee eee 
there, upon account of ſome defect in their age, their 
ex, or their fortune, have no, civil liberty z, or elſe in 
gerfe democracies the civil liberty of the ſeveral indi- 
riduals does not conſiſt in their civil equality, that is, in 
de right, which each of them has, of acting individu- 


A with an equal weight and influence in the legiſ- 
tive. The common miſtake is, that ve ſuppoſe 
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© il ic civil liberty of the individuals, like the civil, 
- Wl idetty of the collective body to. mean a freedom 
t dom all fulyection whaticever. And fince in a perfect 
an equal weight and influence in the legiſlative, 
I bo one member and no ſelect number of members has 
io e authority over the reſt ; we are apt to conſider 
ne ech as exempted from all ſubjection, and to place the 
r: (cee of the civil liberty of individuals in ſuch a civil 
< Wh quality. This principle, as we have ſeen already 
ny mil lead us to conclude, that many members of every 
n- d fociety, even under a democratical form of go- 
a. Wh vccamenty can have no civil liberty; becauſe even in 
ce, k wocracies, unleſs they are perfect ones, many of the 
vil WI embers are fo far from acting with as much weight 
out ud influence in che legiſlative, as the reſt, that they are 
ty, W=cudcd from acting there at all. But the civil liberty 
| the ſeveral: members of a ſociety does not conſiſt, as 


le civil liberty of the collective body does, in a free - 
bm from all ſubjection whatſoevet i it conſiſts only in 
i freedom from all, except civil, ſubjection. Unleſs 
lterefore the members of a civil ſociety by ceaſing to 
are a right of acting individually in che legiſlative are 
0 a ſtate of any other, beſides civil, ſubjection; they 
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have not loſt their civil liberty, by ds to have this 
right: and conſequently the eſſenee * wings civil . 
cannot conſiſt in i et. 

Wie may ſhew in like manner, a in thoſe 4 
mocracies, or in thoſe mixed conſtitutions, where 
the collective body of the prople acts in the legiſls 
tive by repreſentatives, though the civil liberty of ſuch 
collective body may be dd to conſiſt in this right, 
yet the civil liberty of the individuals cannot be faid 
to conſiſt in it. There is in fact no democracy and no 
mixed conſtitution any where eſtabliſhed, which al! 
lows every individual a right of voting in the choice 
of ſuch repreſentatives. Many are excluded from this 
right, not only upon account of their ſex, or of 
their legal minority, but upon account likewiſe of the 
ſmallneſs of their property, or even upon account of 


the ſort of property, which they are poſſeſſed of, ' 
though it ſhould in itſelf be ever ſo large, Shall we ſol... 
therefore,” that thoſe, who are thus excluded fre - 


voting in the choice of repreſentatives, ' have no civ 
| liberty, and that thoſe: only have civil liberty, wha... 
have a right of voting? This I ſuppoſe, will ſcarcq . 

be faid: and if it is net ſaid, the conſequence 
obvious. If thoſe individuals, who have no right 0 
voting in the choice of the repreſentatives of the peo 
ple, either in a democracy or in a mixed form of ge 
vernment, have their civil liberty; the - conſequenc 
is, that their civil liberty cannot conſiſt in a right 0 
acting by repreſentatives in the legiſlative: for th 
agents or repreſentatives of the people cannot nal 
turally be confidered as the agents or repreſentatives OBS tha 
thoſe individuals, who 8 no right of voting in tl 
choice of tbem. 
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choice of the agents or repreſentatives of the ple, 
4 to thoſe perſons, Who have ſuch. q Lacations 
de. us deſcribe, the agents or repreſentatives * wif 
crc g vill have the fame power of binding the ſeveral indivi- 
fla dul, even thoſe amongſt the reſt, who had no vote in 
nag ar choice of them, that the collective body, or the 
najority of ſuch collective body, in a perfect democra- 
9, has of binding its feveral members, even thoſe 
mongſt the reſt, who do not concur with ſuch ma- 
pity. But in the mean time, they are not properly 
the repreſentatives of any individuals in particular, but 
of the collective body in general: and eſpecially they 
ue not the agents or repreſentatives of thoſe individu- 
ds, who had no vote in the choice or appointmens: * 
„ | 
But though the civil 1 of. individugls i in 2 5 
ation, where the collective body of the people acts 
Wi the legiſlative by repreſentatives, does not conſiſt in 
beit right of thus acting, yet the right of the colle- 
live body thus to act is of great importance to the 
nl liberty of the individuals: the eſſence of the civil 
of individuals does not conſiſt in this right; but 
tis right is the ſupport of their civil liberty. For the 
redom of the collective body of the people, from all 
tion whatſoever, is what maintains and ſupports 
> Coen individuals in their freedom from all, r 
l, ſubjectian. 


embers of it ſhould be perſons, of * free condition 3 
mes rt em 
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IX. It is effential to a civil ſociety, that the Comm . 


'See B. I. C. L S XI. 9 9 8 a civil 
ble ſociety. 
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ſlavery. A freedom from all ſubjection hatſoeyer is 
ſo far from being perſon to be 
a member of a civil ſociety; that the civil ſubjection 
which each member is under, either to the ſociety in 
| general, ot to the ruling parts of it in particular, is the 
very reaſon, why a flave is incapable of being a mem- 
her. A ſlave is obliged to act for his maſters benefit in 
all things, according to the judgment and will of his 
maſter. He is therefore incapable of becoming a mem. 
ber of a civil ſociety: becauſe, whilſt he is under 
this unlimited obligation to a private perſon, he is in 
capable, or has not the liberty, of obliging himſelf, a 
every member of a civil ſociety is obliged, to act fo 
the general ſecurity and welfare of ſuch ſociety, accord 
ing to the judgment and will of the public. If ve 
to ſuppoſe the ſeveral members of a civil . to b 
under no ſubjection to the civil government of it, th 
is, to be under no obligation of maintaining the gene 
ral ſecurity, and of advancing the general intereſt c 
it, under the conduct of the public underſtanding 
ſlave would be as capable, as any one el of being 
member of ſuch a fociety. _ 

Since ſlaves are not, and cannot 3 of 
civil ſociety; their ſituation is ſomething ſingular, wh 
they live within its territories, and their maſter is 
member of it. As they have no will of their on 
they cannot, by any expreſs or tacit act, ſubje 
themſelves to the laws of the ſociety, either perp 
ally, as thoſe perſons do, who become members of 

or for a time, as aliens do, who reſide within its te 
: : | PS ; | Tolle 


xe incapa — of wht 
3 "the laws for their own benefit and ſecurity, 
But by means of their maſter they are brought under 


becauſe he is ſubject them. Or to ſpeak more planely, 
the ſociety. would not ſuffer him to bring any perſon, 
ad much leſs to bring any conſiderable number of per- 
lors, to liye within its territories, unleſs he would agree 


E 


lle for them himſelf, at leaſt as far as the general ſecurity 
requires; and his agreement for this purpoſe binds them; 
ecuſe their will is concluded by his. Upon his account 
Keyiſe, or by his means, they are placed under the 
patection.of the ſociety: for as he has a juſt right to 
i protected by the ſociety; ſo he has a right, that his 
lues, who are parts of him, ſhould: likewiſe be pro- 


tier labour, they may be conſidered as his property, 
ad will therefore be under the protection of the ſo- 
tety, in the eee eee e of his 
Foperty. . 

Ide principal queſtion concerning the protection of 
wes is, whether the ſociety has authority to protect 


er of the maſter is under ſome limitations, which 


by any ſuch treatment of them, as exceeds 
e limitations, he does them an injury. The queſtion 


eee | | | 
een: has 


the authority of the laws. They are conſidered as parts 
of their maſter; and are therefore ſubject to the laws, 


to make them accountable to the laws, or to be account- 


ted by it; that is, as far as he has an intereſt in 


n e hike: We have ſeen, that the 


reſſarily ariſe out of the law of nature: and conſe- 


n is, whether the ſociety, of which he is a k omar, 


wa 


* having been 2 — 
mere act of ſocial union does not ſeem to give the ſo- 
ciety ſuch an authority over the maſter for the beneft 
or ſecurity of his ſlaves. The ſociety, in conſequence 
of the maſters act, by which he became a member of 
it, takes the ſlaves under its protection as a part of his 
property: but the authority thus acquired is an autbo- 
rity to protect them for his benefit, and does not in- 
clude an authority to protect them againſt him for 


their benefit. Civil laws however may do what the 


mere act of civil union had not done: if it appears te 
the common underſtanding, that the maſters liberty of 
treating his flaves otherwife, than the law of nature 
| lows, will tend to make him a worſe member of { 
ciety, more imperious towards his inferiours, mo 
aſſuming towards his equals, more inſolent towards hi 
ſuperiours, and more cruel towards all; the civil legiſl 
tor has a right to reſtrain him from theſe exceſſes, an 
to puniſh him, if he is guilty of them. 
Right of X. It is a queſtion of ſome importance, and hi 
. been thought a queſtion not eaſily to be determined 
where ci- whether the members of a civil ſociety have, upon 


5 my whe event or in any circumſtances whatſoever, a right | 


ceaſes. refiſt the governours, or rather the perſons, who are 
| veſted with the civil power of that ſociety. / 
Without ftopping here to enquire, whether ſon 
if not moſt of the difficulties, that we meet with ini 
queſtion, have not arifen from the common mant 


of ſtating it; we will firſt conſider the queſtion iti 
as it is here propoſed, and then endeavour to clear 
ſome of the principal difficulties relating to it, as 
thoſe, which have ariſen from the manner of 'ſtating 
as thoſe, which have ariſen from ſome other caule. 
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civil ſociety, that is, from the people, to thoſe perſons, 
abo are inveſted with the civil power of that ſociety or 
xe appointed to govern. it, may ceaſe ſeveral ways. 
Firſt, their ſubjection ceaſes, when the governours of 
te ſociety abdicate or relinquiſh their power. Thoſe 
perſons, who were the governours of the ſociety, ceaſe 
to be the governours of it by abdication : whatever 
power or authority they might have before, they ceaſe ö 
v have the ſame power or authority, after they have " 
rlnquiſhed it. And if there is no power or authority 9 
on one ſide; no ſubjection is due on the other ſide. 
Secondly; civil power or authority in its higheſt de 
erce is limited by the laws of nature and of God : it 
does not give thoſe, who are inveſted with it, a right 
of commanding what is inconſiſtent with theſe laws, or | 
of compelling obedience to ſuch commands. In reſpe 1 
therefore of what is inconſiſtent with theſe laws, civil | | 
ſbhection ceaſes. For where the civil goyernours have 
o right to command or £0 compel, the people are 
der no obligation to obey or to ſubmit. A diſtin- 
(ton indeed is ſometimes made here between an active 
ad a paſſive obedience, between an actual compliance 
of the people with any commands of the civil gover- 
hours, which are contrary to the laws of nature and of 
bod, and a paſſive ſubmiſſion to what theſe governours 
link fit to inflict upon them for not complying. But 
lis diſtinction cannot be ſo applyed, as to ſhew, that 
mere the people are not obliged actively to obey the 
ammand, they are obliged paſſively to ſubmit to the 
l, which is brought upon them for not obeying it. 
Yo may ſay, that the law of nature and of God, 
gh it does not leave the people at liberty to do 

© 0 3 | what 
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patiently what the civil governout IK oper to 
make them ſuffer. But if this is all, that you have to 
urge in ſupport of the duty of paſſive obedience, where 
there is no obligation to al active one; this duty reſts 
upon a very weak foundatlon. Though the People ar 
at liberty to ſubmit patiently, if they will; it will be 
no conſequence, that they are obliged thus to fubmit: 
though no law of nature or of God has forbidden 
paſſive obedience ; unleſs perhaps the law of ſelf. -pre- 
ſervation, upon Ai however 1 ſhall not infiſt ;' yet 
you cannot conclude from hence, that ſuch 3 
is a duty: to ſupport this concluſion you muſt pro- 
duce ſome law of nature or of God, which enjoyns it. 
In the mean time it ſeems to be ſelf-evident, that, 
where the civil governours of a ſociety have no right 
or authority to command, they have no right or au- 
thority to make uſe of force either to compel obedi- 
ence or to puniſh diſobedience. But it is a known 
principle of natural law, that, where there is no right 
on one part, there is no obligation on the other part 
The people therefore are not in ſubjection to any force 
which is made uſe of by the civil governours for theſe 
purpoſes, or are riot obliged paſſively to: fubmit to 
ſuch Rs." 

Thirdly, according to the firſt and moſt Gimple 1 c 
tion of a civil ſociety, the civil power is originally 
veſted 1 in the collective body of ſuch ſociety. 'Whene 
ver therefore any civil governours are appointed ; the 
degree and extent of their power will depend upon the 
conſtitutional laws: their authority can neither be more 
dor leſs, than theſe laws, or rather than the pour 

see B. II. C. VI. u. 1 
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by cmpakt in c6aſdquenes of cheſe laws, have entruſtec 
them with! Front hence ir appears, that their aue 
firs limited by the conſtitution, does not extend bes 
theſe Hmicktions: and where ce TR aun 
the ubjection of the people ccaſee . 
Fourtfly; Wdugh the governours of eder mode 
be inveſted by the conſtitution with all Evil power in the 
higheſt degree and to the greateſt extent, that the na- 
ower will admit of; yet this d does not im- 
ply, that tie Pebple are in à ſtate of perfect ſubjec 
Civil power is in its on nature @ limited power: as ie 
roſe at firſt"Frotm ſocial union, To it is limited by the 
ads and purpoſes of ſuch union: whether it is exer- 
cid, as it is in democracies, by che body of the people; . 
or, a5 it is in monarchies,” by one ſingle perſon. But 
ut BY Lie power of a rhonarch, when he's conſidered as 4 
zu- ol governour, is thus limited by the ends of ſocial 
al- ion; whatever obedience” and ſubmiſſion the people 
wn may owe him, whilſt he keeps within theſe limits; 
gur e hes no power at all, and conſequently the people 
art. ove him no ſubjection, where he goes beyond them. 
ce, Having thus taken a ſhort view of the ſeveral ways, 
h which the authority of the civil governovis of 'a 
beiety fails, and the ſubjection of the people ceaſes, 
re may now return to the queſtion, which was before 
. If you afk, whether the members of à civil ſociety 
ine a right to refilt the civil governours of it by force? 
jour queſtion is too general to admit of 4 determinate 
Juſver. In ſome circumſtances the people can have 
to ſuch right; in other circumſtances they may have 
ich a right. As far as the Juſt authority of the civil 
prernours and the due ſubjection of the people extend; 
tance by't Tore&'is rebellion.  Subjedtion conſiſts in an 
| TEC bdbligation 
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eee 
aauuſe an obligation to obey and a right to reſiſt are in- 
cConſiſtent with one another. But the power of civil 
geovernours is neither neceſſarily connected with their 
perſons, nor infinite, whilſt it is in their 
It ceaſes. by abdication ; it is over-ruled hy the laws of 

limits, which either the civil conſtitution or the ends 

of ſocial union have ſet to it. The power. therefore 

of the civil governours of any ſociety: fails of right, 

that is, they have no juſt authority; where they have 

abdicated what power they had; where they command 

what is contrary to the laws of nature and of God; 

where they uſurp any branch of civil power, which 

the conſtitution of their country never gave them; or 

where they exerciſe a power, which is inconſiſtent with 

the ends of ſocial union, and en. which no 


2 


their power 3 fails in right, and they have no juſt 
authority, the ſubjection of the people ceaſes ; that is, 
as far as of right they have no power, or no juſt autho- 

rity, the people are not obliged: to, obey them; ſo 
that any force, which they make uſe of either to com- 
pel obedience or to puniſh diſobedience, is unjuſt force: 
the people may perhaps be. at liberty to ſubmit to it, 
if they pleaſe ; but becauſe it is unjuſt force, the law 
of nature does not oblige them to ſubmit to it. But 
this law, if it does not oblige the people to ſubmit to 
ſuch force, allows them to have recourſe to the neceſ- 

ſary means of relieving themſelves from it and of ſe 
curing themſelves againſt it, to the means of reſiſtance 
by oppoſing force to force, if they cannot be relieved 


from it and ſecured againſt it by PF other means. xl 
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jave choſen $0 . — parties the verne „ 
or rather the perſons, who are inveſted with de civil ets ws 
oer of a fociety,and to call che other party the people gue.” | 
or the members. of that ſociety ; that I might avoid 
ſpeaking of them in this queſtion, under the relation of 
zovernours and ſubjects. For though the two parties 
do ſtand in this relation to one another ;. yet the rela- 

ton itſelf is a limited one; it is limited in the ſame 
manner with the civil power of the former and with the 
ſubje&tion of the latter. As far as one of theſe parties 
has juſt authority and the other of them owes ſuhjection; 
{o far they are governours and ſubjects: but where the 
authority of the former, and the ſubjection of the lat⸗ 


bo 
we 


ch ter ceaſe; that is, where the former have no tight to 
or command or to compel, and the latter are under no 
ch obligation to obey or to ſubmit ; there this relation 
no Wi caſes, and they are not to > be conſidered as en 
ere ud ſubjects. ; 

ult [ have indeed, fir want of u better. word, nem. of 
is, de former under the name of governours : and this 
ho- vord, in the common acceptation of it, has a relative 
fo BW neaning. But I have at the ſame time endeavoured to 
m- bew the reader, that I would have him underſtand it 
ce: bere rather in an abſolute, than in a relative ſenſe, by 
| it, WY nforming him, that, when I ſpeak of governours, I 
law mean thoſe perſons in a civil ſociety, who are Red 
But WY nch the civil power of it. 

it to The queſtion, as we uſually find it ſtated, i is; Abr 
cel. bjedts have a right to refiſt their civil and conftitu- 


lonal governours ? When the two parties concerned 
n the queſtion are thus ſpoken of under ſuch names, 


| import the relation, which * bear to one another, 


and 
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has à right to ert and the rd 5 oblige to 
_ obey, the latter can have no right to fefiſt: becauſe an 
oliation to obly is incbnfiſtent witlt a right wren 
But fine” this queſtion regards the two parties, 
this relation ceaſes between them; thats, fificeit ws 
gar them in thoſe tales only, to which the Authority of 
the one and the ſubjection of the othier does not ex: 
tend ; if we ſtate it in ſuch a manner, as not to mir 
this Heron with the terms of it, the true anſ#er vill 
be more planely ſeen and more readily admitted. 
"Bur if any one chuſes to ſtate the queſtion in the 
uſual manner, and apptehends, that there may be ſome 
fallacy in ſtating it otherwiſe, there is no occaſion 00 
diſpute this point with him. For let him ſtate it as 
will; the power, or authority; which the conſtitutic: 
nal and civil goyernours of a ſociety have over the 
ſubjefts, ceaſes by abdication; and even whilſt the 
are poſſeſſed of this power or authority, as 00 5 
only human, conſtitutional, and civil governours, | 
is limited by the natural Inf revealed laws of God, by 
the laws of the national conſtitution, and by the ene 
of civil union. He may therefore give them the nam 
of governours, and he may likewiſe give the peopl 
the name of ſubjects, even beyond theſe limitations, | 
he thinks proper: but "ſtill the former can only bp 
called Sovernours and the latter can ofily be called fut 
jects in words; for beyond theſe limitations the rela 


tion of governours and ſubjects ceaſes in right, XII 
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0 VIII. — LAW. 
Il St. Paul ute the word 1 
fler or à per * 
«that rulers 440 ber A W 
el; Wile whe then not be ad of d pavers 


1. 6a a by omg ſince Shop who — 6850 
aheriſe have praife of the power, than by having ir 
of this ruler, whb'"is inveſted with the” power. 
rd is uſe! in the fame ſenſe, when we ask, Ader 
rb lavful to reliſt the ſupreme power ? we intend, 'of 
hould intend, to aſk, whether the people or members 
Fi civil ſocitry have à right to make uſe of any fots 
ble reliſtance, in oppoſition to ſuch rulers or gover- 
om of the Tockety, as are veſted! with" ſupreniie 
er? 1 * 2 * ** 
e erefore ! 12 the op Met ſuck 
1fyht of reſiſtance, gain very little advantage to their 
kde of the queſtion by changing the words of it from 
ail power to ſupreme power. For the power of civil 
wrernours even in the higheſt degrer of it is only hu- 
tan power, and is only civil power. They may call ic 
lfreme power With a deſign of ſetting it clear of any 
onſtitutional limitations: but if it has no other limita- 
ons, it will at leaſt be Hmited by the laws of nature : 
10 l of God, and 4 the ends and 8 of qt 1 


* of 


Ain. In this ſtate of che n + Whites x 
does not 


reer 


5 people have any right to refiſt the ſupreme power? 
tis uſually urged in contradictiom to ſuch a right; imply ſu- 
ut the people, if their power is inferiour to the power Preme <- wer 


che civil governours, mult * ck to ne in 
0 . XIII. z. * 
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and conſequently can have no right of refiſtanes, Bu 
15 t is abſurd to ſey, chat the power of the people is equi 
or ſuperiour to the power of the civil 


1 when thoſe governours are ſuppoſed to be inveſtel 


with ſupreme power: becauſe in ſaying this, we ſup. 


| poſe a power in che people, which is equal or ſuper 


fo the ſupreme, 
Two ways have been thought of for avoiding thi 
ſuppoſed abſurdity. One of theſe ways is, by min- 


taining, that all civil conſtitutions whatſoever are ul 


mately perfect democracies, or that every where, with- 
out exception, the ſupreme civil power is veſted in the 
people and not in the canſtitutional civil govemoun. 
The other way is, by maintaining, that in all civil 
conſtitutions whatſoever there is a mutual ſubjection of 
| the civil governours and of the people; that the for- 
mer have the ſupreme civil power, when they govern 
well; but that the latter have it, when they N ill 
But I cannot make uſe of either of theſe opinions 
| after what I have * ſaid about them: if I have ſhem 
the falſhood of them, I cannot make uſe of them con 
ſiſtently with truth; and though I may have failed ol 
doing this, yet I cannot make uſe of them conſiſtent) 
with myſelf. I muſt therefore endeavour to clear uy 
this ſuppoſed abſurdity by ſome other means. 
„ right or liberty of reſiſtance, which belongs t 
the people, i is not properly a civil power, but a natur 
right: it is not an authority, which civil union give 
them; it is only what remains of natural liberty exempte 
from the obligations of civil union, The conſtitution 
civil governours are, by the ſuppoſition, inveſted wi 
the ſupreme. power. But this power, ſince it is oll 
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cl power, is limited in its own nature: it is limited 

by the ends and purpoſes of civil union. Beyond theſs 
limits therefore the natural rights or natural liberties of 

U ſtill ſubſiſt, the civil governours have no 
and the deep owe them no fubjection. This 


zoht of the people may perhaps at firſt ſight appear to 


te a civil power; becauſe it ſeems to ariſe out of the 
ſocial compact, or at leaſt to depend upon this compact. 
But it no otherwiſe depends upon the ſocial compact, 

than as this compact does not extend to it. The ſocial 
compatt limits the civil power of the conſtitutional 
porernours to the purpoſes of civil union: and this 
Imitation is the foundation of the peoples right to reſiſt 
yrannical power: not becauſe it gives them any power, 
which nature had not given them; but becauſe it leaves 
them in poſſeſſion of their natural liberty. They 
had naturally a right of reliſting i injuries by hy As 
ir as the ends of civil union require this natural right 
to be given up or reſtrained, ſo far it is given up or 
reſtrained, either mediately or immediately, by civil 
union, But as far as theſe ends do not require this 
A to be given up, ſo far it till ſubſiſts in a ſtate of 

chil ſociet 7. 

You will now perhaps ſee, that when you aſk; whe- 
lier the peoples right of forcibly reſiſting the tyranny 
of civil governours is ſuperiour, or inferiour, or 
qual, to the ſupreme power, with which we have ſup- 
poſed thoſe governours to be inveſted, the queſtion is 
n improper one. The right of the people and the 
power of the governours differ from one another in 
fort, and therefore cannot be compared as to degree: 
either of them can with any propriety be ſaid to be 
luperiour, or inferiour, or equal, to the other, The ſu- 

 preme 
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tion: the right, \ r „ 
rannical oppreſſion, aroſe from nacure,, and.ſubſiſts x 
ter civil union by means of the limu ich the end 
of ſuch union have fixed to all civil power. ,.. - 
If we were to maintain, that the peoples right of u. 

"+ ah civil power. and were to ſuppoſe at the fave 
time, that the conſtitutional goyernours, have ſupteme 
civil. power; we might eaſily be reduced either to ite 
abſurdity of ſuppoſing, that there i is. a civil power in 
the people, which is fuperiour to the ſupreme, or ell 

to the neceſſity of allowing, what we before denyed, 
that in all conſtitutions of government the ſuprem 
civil power is veſted in the people. But cen 
into the origin of the peoples right to reſiſt unſoc 
and tyrannical oppreſſion, we find it to be a natural 
right and not a civil power. All, mankind. 1 
equality had a natural right to reſiſt injuries: and the 
right, which they have in a ſtate of ſociety. to reſi 
unſocial and tyrannical oppreſſion, is only ſo much 0 
that natural right, as is not brought under civil ſub 
jection by the ſocial compact. What we mat 
tain therefore is, that the people have ſuch a fig 
of reſiſtance, as we haye been ſpeaking of; noitho 
becauſe they have A civil power, which is cite to 
equal or ſuperiour to the ſupreme civil power of we Y bu 
conſtitutional governours; but becauſe this ſupremghm o 
civil power on the one part, and conſequently. the cviielſt 


ſubjection of the people on the other part, is _—_— 
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epoſes of ſocialypion ; ſo that beyond 
| lmao the natural gt of ante neee 
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. 
uming relifiance is, Whether the members af & chil a2 node 
ſciety have a right to reſiſt either the ſupreme civil ©* 
governours of it, or inferiour magiſtrates, ho act by 


8 e 


te. the authority and under the commiſſion: of ſuch gover- 
we cours ? It is acknowledged indeed by all, who have 
mc WY ay ſenſe of duty, that, if the ſupreme governours en- 
the jojo any thing, which is contrary to the law of nature 
in or to the commands of God, we ought. not to obey 


them. But if they do us any injury; either becauſe we 
thus refuſe to obey them; or 'becauſe upon any other 
xcount it is their will and pleaſurè; is this injury ra- 

tier to be ſubmitted to, than reſiſted by force? I have 

from the preſent manner of pointing it in all the edi- 
lens of our authors work, that I have ſeen, we may 

allect, that it is commonly ſuppoſed to contain rather 

full declaration of his opinion, than a queſtion, what 

ſe true opinion is. But whoever will be at the trouble 
conſidering the conſtruction of the ſentence itſelf, 

K *. comparing it with what goes before and with 

a follows it, will find reaſon to think, that our N 

ä thor only deſigned nnen - 
eie to determine it. 15 
the * be this as it will; when he comes ü his 
opinion, he planely favours the doctrine of non- 
ance, - though not n. ſome reſtrictions. _ 

LI. c. Iv. 51. g 
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within his notion of "unlawful reſiſtance, ' It may be 
proper for us to conſider in the firſt place what part. 


right of reſiſting them by force: becauſe whatever 
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- cular inſtances of teſiftance he allows of, and upon > 
what principles he allows of them: becauſe ſome of " 
theſe principles, when' they are fully explaned; will bel Wi... 
us to correct his opinion upon the general queſtion, . 
Firſt, if an abſolute monarch, or any other civil 10 
governours, who have been inveſted with ſupreme an 
power, abdicate or otherwiſe planely relinquiſh this u 


power; Grotius allows, that the people have then a 


power they may have been inveſted with, an abdia- 
cation or dereliction of it brings that back | into thi 
condition of private perſons. 

He extends the right of reſiſtance, upon als pi 
ciple, farther than the caſe of a voluntary dereliction 
For though he had obſerved, that where the ſuprem 


negligent adminiſtration, theſe neglects cannot reaſon 
bly be conſtrued as an evidence of their intention t 
relinquiſh their ſupreme power; yet where they b 
come open and declared enemies of the ſociety, ſuc 
hoſtile conduct is, in his opinion, an evidence, ta 
they have no intention to govern it, and conſequent 
is a dereliction or forfeiture of that power. For ti 
protection of the ſociety, or the ſecurity and advance 
ment of its general good, is included in the notion 
civil government. An intention therefore to gove 
and an intention to deſtroy are inconluent ws of 
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other, Grotius has left his readers to conjecture what 
108 of 4 he would allow to be an evidence, 
that the ſupreme governours. of a civil ſociety. are be- 
ome enemies to it. He ſeems to have had in his mind 
ſuch a high degree of oppreſſion, as conſiſts in nothing 
kb, than an endeavour to extirpate the ſociety : for 
te declares in general, that no king, who governs only, 
me ſociety. can be ſuppoſed capable of ſuch hoſtile, 


ud that even, where a king governs two. ſocieties, his 
xtachment to one of them, can no otherwiſe lead him | 
p fuch conduct, than with a view of making room in 
te territories of the other to bring colonies thither 
fom his favorite ſociety. But whatever high degrees 
itranny Grotius might here have in his mind; if the 
principle, from whence he argues, will prove, that civil 
wrernours forfeit their ſupreme power by endeavour- 
g to extirpate the ſociety 3 the ſame principle willi 
riſe prove, that they forfeit this power by exer- 
ing ſuch lower degrees of oppreſſion, as neceſſarily. 
ray the welfare of it; though perhaps they may 
deſtroy the exiſtence of it. The welfare of a ſociety, 
well as the preſervation of i its being, is included in. 
r purpoſe of civil government; no perſon. therefore 
n at the ſame time have a will to govern the people, 
La will to hold ſuch a conduct, as is panel, incon- 
kt with their ſocial welfare. a 
Grotius, as we ſhall ſee preſently, maintains, in the 
teral queſtion concerning the right of reſiſtance, that 
people have no right to reſiſt civil governours, 
W are in actual poſſeſſion of ſupreme power. But in 
mean time, as he was diſpoſed to provide i in ſome 
(bid, 5 XI. 

Nor. n. Ba maeaſure, 
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duct, as he means, unleſs he is out of his ſenſes Na % 


4 


ſiſt the fupreme civil power, is not the fame thing 
Supremacy of civil power does not imply, that they 


union, do not reſiſt the ſupreme power: for ſuch x 
ſince they exceed the natural limitations of all d 


nours, with whatever power the conſtitution may hav 


veſted with ſupreme power, does not imply a night th 


ſupreme power: becauſe ſuch a right of reſiſtance, 2 


interfering with one another. When civil goveme 


Vs 0 9 to - | B. Il. 


meaſure; if not for the welfare, vel 3 iet Ar, 
iſtence of civil ſociety, he maintains, that civil gover- 


originally inveſted them, forfeit that power, when they 
become enemies to the public. Upon this principle the 
right of the people to reſiſt a tyrant, who has been in- 


refiſt a civil governour, who is in actual poſſeſſion of 


this, does not begin; till the civil governour, by. 
forfeiture of his ſupreme power, nen eee 
dition of a private perſon. 

But we may obferve by the way, chat the fig 
tion of a forfeiture of ſupreme power is not neceſſar 
to prevent this power and the right of reſiſtance from 


degenerate into tyrants ; whether they forfeit their ſu 
preme power, or continue in poſſeſſion of it; to reſi 
them in the exerciſe of a tyrannical power, and to re 


who are poſſeſſed of it, have a right to do whatever the 
pleaſe. The notion of ſupremacy implys indeed, 
their power is under no conſtitutional reſtraints fre 
without. But ſtill it is only civil power, and is th 
fore under a natural limitation from within: it is 
mited in its own nature to the ends and purpoſes 
civil union. The people therefore by reſiſting a ci 
governour, who is poſſeſſed of ſupreme power, in 
acts as are contrary to the ends and purpoſes of c 


power, even in the higheſt _ of it, are not acts 


the ſupreme power. 4 


JI <4 2 c 


erm. NATORAL LAW. 


When ue ſpeak of ſupreme civil power in the ab- 
nat; we may eaſily prove, that the members of a 
civil ſociety have no right to reſiſt it. The notion 
of ſupreme civil power implys a right to direct and 

to compel ; and as far as there is ſuch a right on one 
fide, there can be no right to diſobey or to reſiſt on the 
aher fide. From hence it will follow, that civil go- 
remours, who are in poſſeſſion of this power, cannot 
kwfully be reſiſted in the exerciſe of it. But it will be 
zo conſequence, that they cannot lawfully be reſiſted, 
men they exceed the natural limitations of ſupreme 
ail power by exercifing ſuch an unſocial power, as is 


of oc: included in the notion of it, and as they were nr 


ler inveſted with. The double ſenſe of the words — 
ronmreme power — has probably been the occaſion of 
dur me miſtakes in this queſtion, Sometimes they ſigni- 
rs power in the abſtract: and ſometimes they ſig- 
reli a civil governour, who is inveſted with this power, 
or is, a ſupreme potentate. St. Paul, as we have obſer- 

ing te the words in this latter ſenſe, when he commands 
be riſtans to be ſubject to the higher or ſupreme powers. 
the fince it is unlawful to reſiſt the ſupreme power in 


, r ſenſe, we are apt to conclude, that it muſt likewiſe 
; froffinlawful to reſiſt the ſupreme power in the other ſenſe. 
then if inſtead of ſpeaking of civil governours under the 
t is act name of ſupreme powers, we would call them 


ſes ¶ eme potentates ; we ſhould find, that this concluſion 
a coli mere fallacy, and has nothing to ſupport it, beſides 
in foe *=biguous ſenſe of the words — ſupreme power. — 
of ci ever unlawful it may be to reſiſt the ſupreme | 
ach r, when this power is conſidered in the abſtract, 
all d Ml ro follow from hence, that it muſt be equally 
x 20 ful to reſiſt ſupreme potentates. The notion of 
Des: ſupreme 
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E 
ſupreme power, when we conſider it in the abſtra, wi 
includes its natural and due limitations; it is th 

| elſe but the higheſt degree of civil power, that i is, of 
power to direct and to compel the ſeveral members of py 
a civil ſociety to act in ſuch a manner, as the.comma Will 
benefit and general ſecurity, requires: and fince the ſe. Will 5 
ſeveral members have by their civil union agreed toil 7 
form ſuch a power, the ſame conſent, by which they 11 
formed it, obliges them to pay obedience and ſubmiſſon Ml dur 
to it. When this power is by the conſtitution. lodged ug 
in the hands of certain perſons ; theſe perſons becc me nat 
the ſupreme potentates of the ſociety, and are uſuali |. 
called by the abſtract name of ſupreme powers, / opp 
far as theſe ſupreme powers, or ſupreme potentates, ex | 
erciſe only the civil power, it is unlawful to reſiſt then Wil % 
for as the people are obliged to pay obedience and ſub N kr. 
miſſion to the power, with which they are inveſted, I yea 
cannot be lawful to reſiſt them in the exerciſe of tt fo 
power. But ſupreme potentates have a. nat aſe, 
treygth i in their hands, which may poſſibly be abuſe 12 
though the ſupreme power is limited in its own whic 
to the purpoſes of civil union; it is poſſible, tha tr 
may be diſpoſed to exerciſe this natural ſtrength mt 
contrary purpoſes. To reſiſt them in this undue er be 


ciſe of the natural ſtrength, which is in their hand Prem 


can no otherwiſe be called reſiſtance to the ſup on 


power, than as theſe ſupreme potentates are wende 
called by this abſtract name. In the mean time i 


ſuch a reſiſtance, as cannot be ſhewn to be unlavi_hl.. . 


However the people may be obliged to obey them $ 
to ſubmit to them, when they exerciſe the ſupre 
civil power; it does not follow, that there is the 
obligation, when they exerciſe any other power: 

| 5 N 


c m. N A181 AL LAW. 42 
where tf re is n no obligation to obey and to ſubmit; 
the law of nature allows of refiftance. kek 

From hence we may underſtand, what it is, "Gat 
pos the difference between rebellion and ſuch reſiſtance 
x is lawful. It is rebellion to feſiſt the ſupreme gover- 
wurs, whilſt they keep within the natural limitations 
of ſupreme power, and only command or enforce what 

ö neceſſary or conducive to the general welfare and ſe- 
rity, Whereas the reſiſtance, which is lawful, is a 
reſiſtance to theſe governours, when they abuſe the 
natural ſtrength, which the ſupreme power has put into 
their hands, to che Wei e e of e, = 
opp reſi on. 3 8 25 5 F224 

From hence likewiſe we may FEY What * 
ber is to de made, when we are aſked, whether | it is 


wealth cannot otherwiſe be 2 = * by ſupreme 
foner is here meant ſupreme power in the abſtract, the 
ale, which the queſtion ſuppoſes, is impoſſible, 'For 
ſupreme power, in this ſenſe of the words, is a power, 
which operates only for the general benefit: and it is a 
contradiction to ſuppoſe, that the preſervation of the 
<Mmmonwealth ſhould ever require us to reſiſt ſuch a 
power, as this. Or if ſupreme power means the or 
eme potentates, or ſupreme governours of a ſociery 
before we can anſwer the queſtion here propoſed, 1. 
ll be neceſſary to enquire, whether it relates to them,” | 
7 they excerciſe only the civil power, with which ; 
are entruſted, or when they exerciſe an exorbitant 
wer, which does not belong to them. In the former 
5 wy ſenſes, inſtead of anſwering the, queſtion in the 
ative, we might obſerve, as 'we did before, that it 
poses a caſe, which is impoſſible or implies" a coh- 
Dd 3 tradiction 
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adicti Gil er in the higheſt degree, 
the Sete Ci your is licnited to the purpoſe of 
advancing or ſecuring the general welfare : and ſuch a 
power, whether we conſider it as it is in its own na- 
ture, or as exerciſed by any particular perſons, j 
whom the conſtitution | bas veſted | it, cannot be in. 
conſiſtent with the preſervation of the common- 
wealth. But in the latter ſenſe we may anſwer this 
queſtion in che negative: for though the ſupreme po 
tentates or, as they are ſometimes called, the ſupreme 
powers of a civil ſociety cannot lawfully be reſiſted, 
where they exerciſe only the ſocial power, which was 
produced by civil union, and is veſted in them by the 
conſtitution; yet where they exerciſe an exorbitant 
power, which is inconſiſtent with the preſervation of 
the ſociety, they may lawfully be reſiſted, The ſu- 
preme civil power, of which they are poſſeſſed, gives 
them no right to exerciſe this exorbitant power: and 
where they have no right to act, there is no law of . 
ture, which e Li body of the lecke to n 
to them. 

But to return to our author. Barclay, * he ſas, i 
of opinion, that a king, notwithſtanding, he has been 

inveſted with ſupreme power, forfeits his power by 
| alienating it; where the laws have either ſettled the 
ſucteſſion to the crown, or have made the crown ele- 
ctive. Grotius is doubtful. upon this head; and rather 
inclines to the contrary opinion. Where the tenure of 
the crown is of the uſufructuary ſort, he thinks, that 
the king by alienating it does nothing, and conſequent- 
1y that the alienation can produce no effect. The con- 
cluſion, which he leaves his readers to "deduce from 
hence is, that ſuch an oats ſince it produces no 


« Ibid. X. effect, 


da net g roduce echo. 24632 
opinion. he alledges the roman lam concerning fruct. 
But without enquiring, what. any poſitive l may: de- 
ermine in other caſes, of uſufruct; let us enquire hat 
the law of nature or reaſon will lead us to determine 
in the caſe of an uſufructuary kingdom. Ja pelpedh; of, 
the perſon, to nom the | in- 
tends to transfer the ſupreme power, his act will pro- 
duce no effect: the act is void in itſelf, and cannot 
make a valid transfer. But the queſtion is, Whether 
tis act will produce no effect in reſpect of himſelf and 
of the people; whether, though it is void, i a tranſ- 
fer, it may not be valid, as a forfeiture? Some writers 
conſider ſuch an alienation as two diſtinct acts: it im- 
ports, they ſay, an intention in * to give. up 
the kingdom for himſelf 
ransfer it to another, And. qhough. ho. allow, that 
the latter of theſe acts is void, or produces no effect, 
becauſe he has no power to transfer what he holds by 
uſufruct; yet they contend, that the former act is va- 
Id, becauſe he has a power of relinquiſhing what he 
holds, This however is a groundleſs diſtinction: 
lis act imports only an intention to give up his king- 
dom for the particular purpoſe of transferring it to a 
certain perſon; it does not import an intention of par- 
vg with it either abſolutely or for any other purpoſe. 
We may ſay with more reaſon, that he holds his king- 
Gm by a compact between himſelf and the people, un- 
dera law, which, by the ſuppoſition, has either fixed the 


ſucceſſion to the crown or made it elective. This alie- 


ation therefore, as it is i ; with this law, is 
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the contrary, maintains; that if the king attempts to 
make the transfer good in fact by delivering up the king. 
dom, the people have a right to reſiſt this attempt by 
force. Supremacy of civil power, and a ſupreme claim 
or a claim of full property to this power, are different 
things. If any conſtitution, which has inveſted's king 
with ſupreme power, has at the ſame time made the 
crown elective, or ſettled the ſucceſſion ſo, as to make 
it unalterable without the conſent of the people; he 
holds the ſupreme power, whilſt he is in- poſſeſſion of 
it, only by-an uſufructuary tenure, and conſequently has 
no right to alienate it. Nor can he give himſelf ſuch 
a right by virtue of his ſupreme power: for the temire, 
by which the ſupreme power is held, is not ſubject to 
the juriſdiction of this power: the law, which eftabliſh- 
ed it, came originally from the body of the ſociety, 
and was made binding upon him by means of a com- 
pact, to which he conſented either expreſsly, when he 
accepted the crown, or tacitly by accepting it under 
ſuch a reſtriction, as this law laid it under. But if he 
is thus bound by a compact with the people not to al- 
ter the tenure of the crown and make it patrimonia, 
when the conſtitution has made it uſufruAuary ; the 
people have a right to oppoſe ſuch an alteration, and 
to make uſe of force in oppoſing it, e 
Prone it by any other means. 

As Grotius allows in the belt place, en e 
have a right to reſiſt ſueh civil governours, as have 
been inveſted with ſupreme” power, when they have 
N eee OAEs — 
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Mons Se © be of this latter warf 
for whilſt he is inclined to think, that an uſufructuary 
king does not forfeit lis crowif —— ID 
nate it; he maintains, that the Tpecial tenure of the 
ſupreme power, which the conſtitution has ſettlec in 
| ſuch a kingdom, will give the ns os. ob md 
ſuch an attempt of the king. 
In one of the caſes, where * he allows a Aſt of re- 
fſtance in the people, we cannot properly ſay, har 
dere is'a conſtitutional limitation upon the 
power of the civil governours': becauſe the cafe pong 
poſes the ſupreme power to be veſted in the people, 
ad the civil governours, who have the lead occaſional- 
in public affairs, to be made accountable to the 
people, by the conſtitution. The ſpartan conſtitution” 
ns of this fore.” It was a nominal kingdom, but à real 
democracy. The kings were indeed empowered to act 
kr the ſtate, but were made accountable to the people, 
(to officers, who-ſtood in the place of the people. 
Grotius obſerves, that wherever ſuch a conſtitution has 
en filled from the firſt, or is ſettled afterwards by 
butual agreement between the king und the people, 
dere is a right in the people not only torelift the king” 
y foroe, but even to puniſh him, when he offends a- 
hinſt the laws of the ſociety, or acts W 
*Ibid, $ VII. 
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2b. INSTITUTES: or a 
Wiha che welfare of it. But hat our author here call 
. eliftance is rather an exerciſe of conſtitutiona 
the caſe nen ee over bo be veſted. n i 

ſubordin: je-10 theirs by the conffftien,. 
In mixed forms of government, where the 7 jo 
tome: parts of the ſupreme power and the people hare 
ſome; other parts of it, Grotius allows the people to 
bavea right of reſiſting the king by force, if he invades 
thoſe parts of the civil power, which belong to them: 
becauſe as far as the-power extends, which 1 18 reſerved 
to them by the conſtitution, the king has no authori- 
ty and the people are not in ſuhjection. This right 
of the people to make war in defence of their conſti- 
 eutional, power may perhaps be queſtioned, if the vil 
power of making war is veſted in the king, But Gro- 
tius replys, that the civil power ot making war, which 
is here ſuppoſed to be veſted in the king, relates only i 
to foreign wars, and. means nothing elſe but the qrdi- 
nary, right of directing the common force of the ſociety 
againſt its enemies from without: it does not relate to 
ſuch an extraordinary uſe of force, as may be neceſlar. 
for maintaining the conſtitutional rights of the people 
againſt any attempts to invade them from within. The 
conſtitution therefore may have precluded, the people 
from making war upon their own authority An 
foreign enemies of the ſociety: but as the ſame ce 
ſtitution has, by the ſuppoſition, reſerved to the 
a right to ſome parts of the ſupreme power, K muſt : 
under ſtood to leave them at liberty to defend ber 
by force in the poſſeſſion of this right, if they cannot 
ſecure it by any other . To: 228855 chr 
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defend — 2 ceſſary. 
is a contradiction; it is to ra, that they hape a 
right, and that they have no rig at at the ſame time. 
Grotius does ant eve — ſupremacy. of the 
people as the foundation of their right of reſiſtance: 
be argues in favour of ſuch a right from this general 


w principle, that as far as the power of the people extends, 
65 their civil governours have no authority over them; 

1: WH nd they are not in ſubjection. In the next 

ed be argues ſtill more planely from the ſame principles 

ri WH vhilſt he maintains, that the people may have a right 

he Wl of refiſtance, though they have no part of the ſupreme 

ii power, * He ſuppoſes a ſociety to have eſtabliſhed. A 

i depotic conſtitution; by giving the whole civil power 


[Qs nh Sie executive to the king, but at the 
ich ne time to have expreſsly reſerved a right of .reſi- 
nl to the people-upon ſome certain events. Reſeryes 
i this ſort are; he ſays, a juſt foundation of reſiſtance, 
nhen theſe events happen: becauſe, though they do 
nt imply, that the people have retained any part of 
he ſupreme power, yet they imply, that the moo 
have retained! ſome part of their natural libert 
i far as theſe \ en Doe have exempred | 
ſelves: from ſi ' 

We may — chat the 1 upon which 
ur author proceeds, in theſe two examples, to ſup- 
port the particular right of reſiſting unconſtitutional 
durpations of power, is the ſame; that *we made uſe 
if above to ſupport a general right of reſiſting all 
ſocial and tyrannical oppreſſion. Where the conſti-: 
von has limited the power of civil governours by. a 


bid. S "I 78 ſoft, m 0ö F433 en 


people; or where it i ha it t RAR res 
liberty of the people from ſubjection by any poſitive 


reſerves; Grotius confiders theſe conſtitutional limit 
Gons or reſerves, as the foundation of à fight of fe. 
ſiſtance; becauſe the civil governours have no autbo- 
rity and the people are not in ſubjection, beyond fuch 
limitations or reſerves. Now civil power on the one 
hand, though it is under no poſitive” or conſtitutional 
limitations, is limited in its own nature by the ends 
and purpoſes of civil union: and the notion of civil ſub- 
jection on the other hand implys, that they, who owe 
no other ſubjection, retain as much of their natural 
erty, as is conſiſtent with the ſame ends and purpo- 
ſes" whether the conſtitution, under which they live, 
has made any poſitive reſerves of it or not. So that 
beyond theſe natural limitations and reſerves the dvil 
governours have no authority, and the people are not 
under ſubjection, in any conſtitution or in any form of 
civil government whatſoever. Thus the ſame principle 
which led our author to conclude; that the people may 
lawfully reſiſt the civil governours of a ſociety, where 
theſe governours exceed any conſtitutional limitations, 
which have been ſet to their power, or where the 
people have expreſsly made any conſtitutional reſerves 
of a part of their liberty, may lead his readers to con- 
clude farther, that the people have a general right of 
reſiſtance; where the civil governours, even though 
they are inveſted with ſupreme power, exceed the na- 
tural limitations of all civil power; or where they 
break in upon that part of the natural liberty of the 
people, which is reſerved to them of right, by the very 
notion of civil ſubjection, under every poſſible form 0 


civil 3 | | 
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But Grotius,,, whilſt he furniſhes. his readers with | © 
this principle, ges not follow, # We 
yould have led him. For in ex 


queſtion, Whether the members of a civil — 


ay right, of reſiſting ſuch, civil, governours, as are; in⸗ 
clted wich ſupreme power? he favours the negative 
part of it, and endeavours to ſupport his opinion by ar- 
gung partly from the nature and ends of civil ſoclety, 
and partly from what he ſuppoſes to have been the Jo- 
trine of St. Paul and St. Peter. He allows however, 
that 5 members of a civil ſociety have ſuch a right 1 in 
caſes of extreme neceſſity; except where they ſuffer for 
the religion of Chriſt, and there he thinks, that 1 it is 
their duty to ſubmit patiently, if they cannot fave them- 
What he urges i from the nature „ civil 
ſociety is of no great importance, and he does not ſeem 
to lay much ſtreſs upon it. : A civil ſociety, he ſays, as 
it is inſtituted for the purpoſe of ſecuring the common 
ranquility, has a general power of reſtraining andcontro- 
lng its ſeveral members, as far as ſuch a power is neceſſa- 
j for obtaining this purpoſe: and in particular it has a 
power, in view to the public peace and order, to re- 
ſtrain and over · rule that promiſcuous right of reſiſting 
injuries, which individuals were poſſeſſed of in a ſtate 


be ſure, that it was the intention of mankind, when 


of it: becauſe if this promiſcuous right of reſiſting 
injuries is not reſtrained and over-ruled, civil ſociety 


public tranquility, There might indeed be an N 
e zu. 
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of nature. As a civil ſociety has this power, ſo we may 


they formed themſelves into ſuch bodies, to make uſe 


could not obtain its proper purpoſe of ſecuring the 


rg ;"but it could bnly be 4 confütel and uch. 
tiefted afſembly ; it could not be a civil ſociety. But 
the concluſion, which Grotius here endeavours to eſta 
bliſh, will not determine the queſtion, which is now 
before us. Though we grant, that the promiſeyous 
_ righr'of reſiſting injuries, which mankind were poſſeſ. 
fed of in a ſtate of nature, is reſtrained and over-tuled 
in a fate of ſociety ;' yet it will not follow from hence, 
chat their whole right of reſiſting injuries is thus re- 
ftrained and over-ruled : they ceaſe to have a promiſ. 
cuous right of reſiſting injuries; but it is no conſe- 
quence, that they have no right of reſiſtance at all. Our 
author in order to ſupport his own opinion ſhould have 
proved, not merely, that the members of a civil ſociety 
have not the ſame promiſcuous right of reſiſting injuries, 
which they had in a ſtate of nature, but that civil union 
deſtroys the whole right of reſiſting injuries, or at leaſt 
the right of reſiſting ſich unſocial injuries, as aredone 
to them by their civil governours: becauſe, though 
they have not a promiſcuous right of reſiſting all injuries 
wharſoever, they may poſſibly have a right of reſiſting the 
unſocial and tyrannical oppreſſion of their civil gover- 
nours. It muſt be allowed, that civil ſocieties were infti- 

tuted for the purpoſe of ſecuring the common trariquility, 
But this tranquility does not conſiſt in ſetting till and 
doing nothing, or in patiently ſubmiting to injuries, 
without endeavouring to repel them for the preſent or 
to guard againſt them for the future. If this was the 
notion of that tranquility, which the inſtitution of civil 
ſociety has in view, we might eaſily prove, that all re- 
fiſtance of injuries whatſoever is contrary to the nature 


of civil ſociety. But the common tranquility, which 


civil 
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of civil union we can only infer; that it 
3 — right of reſiſtance, as far as 
| one another, and not that it deſtroys their whole right 
cf refiſtance by obliging them to ſubmit to injuries 
vichout ſceking for redreſs. Where the members of 
a ſociety injure one- another, they are reſtrained from 
, ting themſelves - juſtice by their own force and at 
WH their own diſcretion ; becauſe under the notion of do- 
t ing themſelves | juſtice, they might poſſibly injure 
e others; and not becauſe they are obliged to ſet Mill, 
7 whatever they ' ſuffer : for civil fociety, though - 
. it does not allow the ſufferers to redreſs themſelves, 

n makes a proviſion for redreſſing them by means of the 
t public force under the conduct of the public under- 
e ſanding. But where the governours of the ſociety, 
h vio have the keeping of the public underſtanding, and 
s a with the public force, injure the members of it by 
e tyranny and lawleſs oppreſſion; the focial means of re- 
" dreſs fail; and no other means are left, beſides reſi- 
1. ſtance. It is true indeed, that in a ſociety, where the 
. people have recourſe to theſe means, there is no ſocial 
d 
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or 
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vil 
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ch 
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peace and order. But it is equally true, that the ſocial 
peace and order are not broken in upon by ſuch reſi - 
lance as is lawful : for reſiſtance is then only lawful, 

when this peace and order have been already broken in 
pon by tyranny and oppreſſion. Some fort of peace 
nd ſubordination may indeed ſubſiſt in a civil ſociety, 
withſtanding the governours of it violate all the ſo- 
all rights of the people ; provided the people will ſer 


Fr. 


and to ſecure by civil union, are diſturbed by tyranny 


_ INSTH TUTE: „o 
Rill and will quietly ſabmit to the injuries * 
ſuffer. But this is not ſocial peace and urder: for ſuch 
peace and ſuch ore er, as mankind intended to prodyce 


and oppreſſion. The right of reſiſtance therefore, as it 
does not take place, till ſocial peace and order are thu 


diſturbed, cannot be the cauſe which diſturbs them: 


it finds them diſturbed. already; and its proper end i; 
to reſtore them for the . and erty 
o 

N Paul has mug us _ 


this heads, it will be proper to remind the reader, that 


the right, which is here contended for, does not imply, 
that all forcible reſiſtance of the members of a civil 


ſociety againſt the governours of it is lawful, or that 


the governours have no authority and that the people 
owe no ſubjection. On the contrary we maintain, that 
the governours of a civil ſociety have authority to com- 
mand and to compel, and that the people are obliged 
of right to obey and to ſubmit, as far as the purpoſes 
of civil union extend. Though a right of reſiſtance 
begins beyond theſe limits; becauſe the civil power of 
the governours and the civil ſubjection of the people 
end here; yet all reſiſtance within theſe limits is con- 
trary to the law of nature, that is, to the duty, which 
naturally ariſes from ſocial union and the appointment 
of civil governours. When St. Paul therefore * enjoyns 


ſubjection, and forbids reſiſtance, the queſtion is, What 
| fort of ſubjection he enjoyns ; and what ſort of re- 


ſiſtance he forbids ? Whether he enjoins only ſuch 
ſubjection, as is properly called civil ſubjection, and is 
limited 2. the ends, for which mankind formed 

„ chemſclve 
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nours of a civil ſociety, w 
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jection whatſoever - that it-diſcharged them both from 
m. . — owed to the 


— From the au nority St. P wh 
ommands * every. ſoul to be ſubject. 10 the higher 
„ 
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ſuch ut the ſubjection, which. is due to ſupreme civil go- 
nd is Mnours, is abſolute and unlimited in its own nature, 


z 


dna eee to make it ſo. 
VOL. 1. Ee 1 Perhaps 


GR wh condos of — precepe downer: — 
opinion. The principle, ur 1 which he enforces thi 
powers, chat be, are ordained of God:“ you m 
therefore imagine, that nothing leſs than abſolute ſub. 
jection can be due to a power, which is eſtabii 
ſo high an authority, But though he informs li 
en wütet une authorivy: of: Gd ing aide which 
i cauſe of their obligation to be ſubject to ſupreme go. 
s ; it is your n 
dhe Bo wilt be abſolute and unlimited. The pc 
of ſupreme governours is eſtabliſhed by the aut 
of God in the ſame manner, that any e 
beth which ariſes out of human e 
laws, is eſtabliſhed by the ſame authority. The 
are a Ggaber man in their immediate origin 
becauſe their power is immediately derived from tho 
themſelves into civil ſocieties; and eſtabliſhed cena 
forms of civil government. — pidadg 
ordinance of God: becauſe the law of nature and 
God requires the obſervance of theſe compact 
laws, in the ſame manner that it requires the ob 
vance of all other obligatory acts of mankind, vic 
are duly engage in for beneficial purpoſes. You mu 
underſtand St. Paul in this ſenſe, when he calls c 
governours the ordinance of God]; or otherwiſe c 
will not eaſily reconcile him with St. Peter, who e 
them the ordinance of man. Thus the reaſon, uf 
which he enforces the duty of civil ſubjection, 
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If you! object, that the principle; which is here 
uge by che apoltl, will anſwer no marac aer 


pr % N g eee 
neee the ae obo: 


ane te purpoſe, for which he aegis: and will 

monſtrate the point, that he had undertaken 
e We may learn from his owa words what 
ths point is. Let every ſoul be ſubject to the 
ligher powers“. ee ne not that 


hich civil erna — bel led to· do by 

n arbitrary purſuit of their own private intereſt, or by 
but that it extends to every ſoul, to chriſtians, as well 
& to others. When he elſewhere addreſſes himſelf to 
ves, he commands them to + ſubmit-themſelves to 
cir maſters in all things”. But hen he addreſſes 
Whi ich he gives to civil ſubjection, does not relate to 
r matter of it, but only to the perſons concerned 
It: neh 
Tg $6: © 
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againſt this notion. As the goſpel hy 

not diſcharged them from the duty, which they oed v 

God 3 they could have no reaſon to ſuppoſe, that 

had diſcharged them from the duty of civil ſubjectio: 

for civil governours are the ordinance of e 

conſequently the duty of 8 to _ 

is eſtabliſhed'by his authotity. Sit. ing 

Look farther” into St. Pauls aiſcourle, Ay 

find, that he repreſents civil authority, and the ſub- 

jeRion, which is due to it, as limited to the ends an 

hoſes of ſocial union. „ Rulers, deen mr ot 

terror to good works, but to the evil. Woulde 

92 / — thou then not be afraid of the power ? Pry d 
* good; and then thou ſhalt have praiſe of the lame 

for he is the miniſter of God to thee for good. f 

if thou doeſt that, which is evil, be afraid: for h 

beareth not the ſword in vain: for he is the minilte 

of God, à revenger to execute wrath upon him, ti 

doeth evil. Tou ſee in what light St. Paul conſic 

civil governours, whilſt he enjoyns the duty of {ut 

jection: the rulers, that he is ſpeaking of, are ſuch 

no man, who does what is good, need be afraid o 

Tou ſee likewiſe how far and in what reſpects he cor 

ſiders civil governours as the ordinance of God: the 

are miniſters of God for good to thoſe, who do w 

and tniniſters of God for wrath to thoſe, who do evi 

| If therefore we were to contend, that obedience 2 

ſubmiſſi 
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conſidered in ee you might orga cher 
he authority of St. Paul to over-rule our opinion, or 
the principle, from which he argues, to confute ir. But 
ee ee e. chan he | 
its carryed it ; neither his authorit inch 
res, from which he argues, will 2 „ 
He enjoins, that every ſoul ſhould be ſubject to the 
kigher powers: but whilſt he enjoyns this duty of ſub- 
jection, he conſiders theſe powers as patrons of what 
s good, and as a terror to what is evil; that is, he 
waliders them as purſuing. the purpoſes of ſocial wel- 
fre and ſocial ſecurity. You cannot therefore alledge 
his authority in favour of a like duty of ſubjection, 
when they counteract and defeat thoſe purpoſes, and 
become patrons of what is evil, and a terror to what 
good. The principle, from whence he argues in ſup- 
port of the ſubjection, that he enjoyns, is, that civil 
governours are the ordinance of God: but he informs 
lis readers at the ſame time, how far and in what re- 
ſpects he conſiders theſe higher powers as the ordinance 
of God: they are miniſters of God for the purpoſes of 
locial ſecurity and ſocial welfare, for the puniſhment of 
en] doers and for the praiſe of them, that do well. 
You cannot therefore infer from this principle, as he 
tas explaned and limited it, that there is the fame 
ligation to ſubjection, where they counteract and de- 
at theſe purpoſes by making themſelves, what man 
ever deſigned them to be, and what Gods ordinance 
yer made them, the miniſters of their awn/ malice or 
revenge, of their own avarice or OI? * their own 
in * 5 . . 


re 


fad your doe mitec Tb mien 4 and pal. 
ſive obellience, von Will gain very little advantage th 
your cauſe” by having 8ürſ⸗ to what he ſuys about 
reſiſtance. * Whoſdever therefore reſiſteth the power 
reliſteth the ôrdinance of God; and They, thit refit 
L e eee 
indeed are general; and if you take them ſepars 
they may "ſeem to import, that all reſiſtance to on 
governours is uinlawful;” as well where they exceed the 
limits, Wich are fer to their power by the "purpoſes 
of Scial Union, as where they act within theſe Timits 
and Perce cher purpoſes.” But if you” obſerye the 
manner öf. expreſſion, you will find, that the words 
207 in queſtion, cbntain a conſequence, which the 
apoſtle: dedates from what he had been faying before. 
He had before enjoyned the duty of ſubjection; and 
from this ity he here infers the unlawfulneſs of ref 
ſtan! e. "Bu we cannot ſuppoſe, when he thus infers 
the unlawfölnefs of refiſtance from the duty of fub- 
jeckion, that he deſigned to make the conſequence more 
general than the premiſes, * or that he meant any other 
ſort of feffftance, beſides what is contrary to the dut 
of Tobje&ion 5n on, which he had before enjoyned. Since 
therefore the duty of ſubjection, which he had before 
enjoyned, is limited by the purpoſes of ſocial union; 
his meaning, when he infers from this duty, that ref- 
ſtance is unlawful, muſt be reſtrained by the fame lim 
rations. You conſider ſupreme governanes as the ord: 
nance of God in ate they do. If this principle 
of yours was t de, the conſequence would be, that to 
reſiſt ſupreme governours in any thing would be to 
reſiſt the ordinance of God, But St. Paul has ſhewn 
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en Kung n the een 8 is, that to 
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- damnation, -— which our engliſh. tranſlators. have 
here made uſe of to expreſs what an n declares to 
be the event of ſuch reſiſtance, as he forbids. 
to be ſoftened into the milder word — condemnatic 
—and to be explaned, as if he only eee 
who are guilty of ſuch. reſiſtance, will be puniſhed for 
reliſted ; yet there certainly is ſuch a thing as criminal 
refiſtance or rebellion. This criminal reſiſtance is what 
Fa to be contrary to the law of God; we may reaſonably 
or belere, that, when he: ſpeaks of damnation. as the 
„e ent of it, be means, thar they, who ane guiley f 
uy i vill incur ſuch. penalties of this law a8. the: word 
ce WY damnation in the uſual ſenſe of it importa. It 
e ould indeed be unſuitable; to the whole tenor of St. 
n; ball argument to ſuppoſe, that he only warns them 

to ſuffer from the ſword of 
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rdi- crery foul ould be ſubject to the higher powers; 
iple becauſe theſe - powers are - eſtabliſhed by the authorit 
- to ef God: and it would be a ſtrange inference. from 
to bence, that, if we tranſgreſs this duty by rebellion, we 
15 "all ſuffer for it by the aft of man, His general con- 
Us, 4 E e 4 | eluſion 


ee ee | wrath” "yer wales in 
— ha neat b. e | 
would be unſupported... - ED 5 l 
When Grotius a 40 and aof St. P 
in this queſtion, he does not quote aaa 
fairly. * Servants, ſays St. Peter, be ſubject to pour 
maſters with all fear, not only to the good andl genie, 
but alſo to the froward: for W is r # a 


aps: the meaſures of dura herefore: 
ſubject. Bar Got in order w apply i wo Gi 


« hovouring th king”, which has no — 


of civil cieties, — — 
vernours, and conſequently the duty of civil ſubjection, 
In ſhort the doctrine of St. Peter and of St. Paul is 
the ſame in both eaſes. When they are ſpeaking to 
ſlaves ; the former ſays, * Servants, be ſubject w 
your maſters with all fear, whether they are gentle or 
ffroward; and the latter ſays, «Servants, be ſubject w 
2 in * 1 "Due n 
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hoſe, who do what is good, and for wrach 0 thoſe, 
* what is evil . e . bes 


the duty — Ola 
law of civil ſociety, he allows, 
u ve have deen already, that this law admits. of e- 
aptions, both where the conſtitution of civil . 


ereliſtagoe upon ſome certain events. The only point 
tterefore, . in which the opinion here advanced differs 
wm his, is, that in bis opinion ſupreme civil power is 
mlmited in itſelf, and conſequently, they... who are in 
ane ret — reliſted; " 


wry maintain ; char en arne OW 


it ar _ — . 

| whic is due to this power, is limited 

a the ſame manner and for the ſame reaſon: ſo that 
they, 


ws boch caſes to'relit —— 
But * be does r not deduce this right; where he this 


| ———— no e reſerve, when' the reſſollive 


unt the oniverſlity 6 this f poſed ſocial 5 
| wilich forbids ama s 0 reaſon againſt 
the nes ef God, though they are exprofied/in-th 
moſt general and comprehenſive! terms, admit of 

lie exception. Our Saviour allow of it in the inſtance 
of the ſabbath. and mentions with approbation a fim 
allowance in the caſe of David, who was permitted by 
the high prieſt to eat the ſhew-bread , For though Got 
has an undoubted right to require, that we ſhould obey 
his laws, even at the expence e kves ; jet if hef 
has not declared, that he requires ſuch a ſtrict obedience 
to any particular law, and if at the ſame time the 
matter of the law does not appear to be of 3 
| importance, as will lead! « a e hang _ 

wi. ln... 51 
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| . Aa 70 a uire dbediencey! even at the hazard 
cf bur nes: of this ſort are miktary laws, which re- 
e a foldier to maintain his poſt, to whatever dan- 
ger it expoſes him, and puniſh him" with" death} if he 
deferts it. But We Gnnot upof any Night's Sröunds 
poſe an Human 1400 to be thus rigid: "Ir feeins r more 
probable,” fays our author, that mafkind in reſpect o 
one another have 0 authority to 6ver:rulſe this ex- 
eftion of necelllty; untels where an equal neceſſity on 
te other ide Neale, W it ſhould” be over- ruled: 
becauſe all human laws either are made, ar ought. to be 
made, with a proper regard to human weakneſs. What 
Grotius here calls the general law of civil ſociety, is 
fothing de bur. the rule of action, which ariſes our of 
bcial union. The extent of this law therefore muſt, 
$ he argues, depend'upon upon the will of thoſe, who afſo- 
ate themſelves into Sit communities. And if they 
dere to be aſked,” whether they intend | to bind them- 
yes not to reſiſt their civil governours, even though 
they muſt otherwiſe, cauſelefsly and "unjuſtly ſuffer 
kuh; he thinks it unlikely, that they would an- 
irer in the affirmative. In the mean time he doubts, 
mether it might not have been their intention to 
I themſelves under even this rigid obligation in 
il caſes, where they could not reliſt ſuch Violence, 
nithout producing confuſion in the ſtate, and occalion- 


ig the deſtruction of many innocent perſons, 
Grotius 
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Nog ve as * as he ——— 
any ſuch right, upon the preſumptive intention of 
mankind, when they form themſelves into civil foci 
ties, the rigid defenders of paſſive obedience would 
have an opportunity of objecting, that it is a Giri 
and not an human law, which obliges mankind- 
to ſubmit to death, than to repel the lawleſs e 
of their civil ſuperiours by force. He had in ſome mes 
ſure obviated this objection before, if the foundation 
of it was true, by obſerving, that even the laws d 
Sold admit of exceptions in favour of extreme neceſſity, 
But he adds here, that the objection is raiſed upon 4 
falſe foundation: for mankind were not brought toge- 
mand of God, but came together of their own-accard, 
and were induced thus to unite themſelves by a ſenſe 
of their own inability to guard themſelves againſt vi- 
| lence by their ſeparate ſtrength. Civil power therefore, 
which is the reſult of this union, was inſtituted by an 
human act; and the obligation of civil ſubjection is the 
immediate effect of. an human compact and not of z 
divine law. In ſupport of this opinion about the oi. 
gin of civil power he alledges the authority of St. Peres 
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who calls it the ordinance of man, and then obſerves, I ban 
as we have obſerved above, that, notwithſtanding thi * 
ordinance of man, when it is once duly eſtabliſhed, il Raft 
confirmed by the divine law, and ſo becomes the ord- 8% 
nance of God; yet the authority of God, whilſt it ſup liſta 
ports civil power, and enforces the duty of civil ſubje erb 
ction, makes no alteration in either of them, but leave ber 
the nature and the limits of them the ſame, that thc the « 
act of man, from which they 0 aroſe, ha vet 


* made them. 8 
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Tan people, are $0 be condemned, i hey led 
nabend ide ſuch a — not to: violate 
* 5 2 they owe to che general good of 

the ſociety. © 2. £4 4+ LEES. gs 

3 ſpeaks of Bar- 
dy, may ——— mater. 20.Vpoguns ache 
ay to 8 — For 405 ere 
have no particular weight, merely becauſe it is made by 
a warm aſſertor of kingly power, unleſs the doctrine of 
palive obedience is peculiar to a monarchical form of 
dovernment. But in fact the queſtion concerning re- 
lſtance relates equally to all forms of government, 
except perfect democracies. In all other forms, 


there Is one part of the ſociety, which governs, . whilſt 


lhe other part is governed: and the governing part is 
uveſted with the * power either nn. or 
5 or 
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other inſtances, che — eee 
chriſtians to ——— = pro rep otro 


account of their ee, 4+ vs ad 


One of che arguments, Ach be — ey to 
eſtabliſh this opinion, has nothing elſe to ſupport i 
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eſides the ſilence of our Saviour. He ſays,"that Chris 
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prohibition of all other means. And ory my e tk 
ground for conſtruing it in this ſenſe; becauſe Chrift 
See eee as ſhews, that it was not in- 
tended to be a general direction to all chriſtians; about 
hat they may laufully do to ſecure — 
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i alls the cities ef Iſraeli: and if, when they were 
— x dere = 

| :. becauſe, they 
nd ne. places; ce pen in. than hey could yell 
There'is nothing in any part: of- the inſtructio 
given to the upoſtlea, Which has — of a 
deſign to reſtmin chriſtians from making uſe of che 
lane” means, to. defend. themſelves againſt ſuffering 
injuries upon account of their religion, that the lam of 
nature allows in other caſes; except that they were 
commanded not to take a-ſword. And this reſtraint is 
bo far from extending to all chriſtians, that we find it 
v have been afterwards talen off from the apoſtles 
themſelves in ſuch a manner, as ſhews.it to haue rela- 
dd at firſt to the particular commiſſion, upon which 
bey were ſent / When I ſent you, ſays. our Saviour, 
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Mon, vithout purſe and ſerip and ſhoes, lacked ye any thing? 
20 and they ſaid, Nothing. But now he that hath a purſe 
vhich let 


dence, which had made it his __ duty: to bmi 


the like patience to any i — ay fuk 


may produce an external reſtraint ;: but it cainot, i 


it is taken alone, produce an internal obligatian Abe 
only circumſtance in what paſſed upon this occaſion; 


his expreſs refuſal of defence by force. But this ciuꝶ 


ſheath. The cup, which my father hath given = 
ſhall I not drink it? Thinkeſt thou, that I cannot n 


not from the general nature of the religion,” wor 
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let him take it; and likewiſe* his ſeri 
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upon account of their" religion. When 8 
drawn his ſword in the defence or kis mater, hon 
admoniſhed to put it up again; becauſe all they,/that 
take the ſword, ſhall periſh with the ſword. But 


ſtreſs can be laid upon this admonition, - as it contaidg 


rather a prudential caution, than a rule of duty l 


avoid periſhing by the ſword : the fear of ſuch a 


that ſeems to affect the preſent queſtion, is our Sani 
ready ſubmiſſion to what he was about to ſufſfer, and 


ſtance will be found to be of no importance; if ina 
of conſidering only the naked fact, we attend wilt 
reaſon of his refuſal. « Put up thy ſword ine 


pray to my father, and he ſhall preſently give me mas 


than twelve legions of angels? But how then ſhall 
: ſcriptures be fulfilled, that thus it muſt be?” He t 


gues againſt the lawfulneſs of defending him by 10 


taught, but from the particular appointment of p 
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NATURAL LAW. 
lhe injuries,” that were coming upon him. Our Sa- 
ours ſubmiſſion therefore, under the limitation, which 
wifes from the reaſon of it, does not evince the ne- 
wſlity of a like ſubmiſſion, where there 1s not the ſame 
a like reaſon. It will only teach us, that as far as 
he duty of our particular ſtation or circumſtances is 
mended with difficulties and hardſhips, whether they 
me from the injuſtice of men or from any other cauſe, 
* are obliged as chriſtians to go through that duty 
pently, and are not at liberty to decline it or to en- 
our by force to releaſe ourſelves from the out- 
md neceſſity of performing it, upon account of thoſe 
Wiculties and hardſhips. Grotius falls in with the 

ummon notion, that St. Peter has extended this ex- 
ee to chriſtians in all ſtations and all circumſtan- 
Ss whatſoever, and makes uſe of this apoſtles autho- 
as his ſecond argument to ſhew, that however al- 
timable it may be in caſes of neceſſity to reſiſt the ſu- 
eme power in other inſtances ; yet where we ſuffer 
he religion of Chrift, no neceſſity will juſtify re- 
ce. For St. Peter having exhorted . ſervants to 
i ſubje&t to their maſters, to the froward as well as 
ie gentle, and to take ill uſage patiently, enforces 
Werhortation by obſerving, that they were hereunto 
Bed : becauſe Chriſt alſo ſuffered for us, leaving ug 
eumple, that we ſhould follow his ſteps; who, 
Rn he was reviled, did not revile again; when he 
mi d he threatened not, but committed himſelf to 
2 judgeth righteouſly.” We muſt allow, that 
ner rule of behaviour ariſes out of this example, 
ſuch a rule, as all chriſtians are obliged to follow. 
rule is what was juſt now ſtated at large: what- 


kr hard ſhips the duty of our ſtation brings upon us, 
— II. Fr we 
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a wit l patiently, and muſt not'deſere 8 
duty for the ſake of avoiding them. Now abſolute ſub- 
miſſion is the natural duty of ſlaves; and to ſuch a 
theſe the apoſtles exhortation is here addreſſed. The 
occaſion, which led him to preſs the. performance g 
this duty, will ſhew us the great propriety, of enfor- 
cing it by the example of Chriſt. We have already ta 
ken notice of a miſtaken opinion, which then preyailec 
_ that the goſpel releaſes thoſe, who embrace it, from: 
ſubjection whatloever, and places them in a ſtate of fu 
liberty. St. Peter therefore, in oppoſition to this opi 
nion, firſt commands ſervants to be ſubject to > 
maſters, and then informs them, that they miſtook th 
deſign of chriſtianity : for though ſlavery is a ſtate c 
hardſhips, yet the religion, which they had embraced 
as they might learn from the example of its autho 
Was not deſigned to releaſe them from the duty 
their ſtation upon account of any hardſhips, that a 
tend the performance of it. I would not be unde 
| ſtood to mean, that this example of Chriſt can be ai 
plyed only to ſlaves, and that no others are obligy 
to follow it. The general rule, which ariſes from 
zs applicable to all perſons in every ſtation; where 
duty of their ſtation is attended with hardſhips. B 
before it can be applyed, as Grotius applys it, to pro 
that we are not at liberty, as we are chriſtians, to rel 
the unſocial injuries, which we ſuffer from our cl 
governours upon account of our religion; abſolut 
miſſion to all the unſocial i injuries, which they can on 
upon us, muſt be ſhewn to be the duty of our ſtat 
as we are members of civil ſociety. If ſuch abſc 
fubmiſſion is a duty, which naturally ariſes out of d 
en the example of Chriſt will ſhew us, that 


8 


„ lifcha ee. bur if our l- 
ton does not naturally require it of ua, the religion of 
Chriſt does not enjoyn it; whether we ſuffer unjuſtly 
ty the unſocial oppreſſion, of our civil governours up- 
q account of this religion or upon any other mn 

ad the example of Chriſt is out of the queſtion. | 
Grotius in ſupport of the doctrine of paſſive ohedir 

ace and non-reſiſtance, when we are perſecuted. for 
ti religion of Chriſt, urges in the laſt place, that St. 
Peter exhorts us to rejoyce, when we ſuffer as chriſti- 
. But if this would prove any thing in the preſent 
weſtion, it would prove too much. Grotius allows, 


peſecution. by flight : and yet, if the apoſtles exhor- 
ton to rejoyce, when we ſuffer as chriſtians, would 
wore, that the members of a civil lociety have not 
te ſame right to reſiſt the unſocial injuries, which are 
dine them upon account of their religion, that they _ 
wr: to reſiſt the like injuries, which are done them 
yon any other account, the ſame exhortation would 
wre, that they ought not to fly from perſecution. 
For if rejoycing in ſufferings 1 is inconſiſtent with en- 
kwouring to repel them; it is equally inconſiſtent with 
adeavouring to avoid them. But mankind are forced 
vat to ſubmit to many evils, which of right they 
Wight repel or avoid; if it was in their power: and 
iriſtians, like other men, are expoſed to ſuch evils as 
ſe, ſometimes upon other accounts, and ſometimes 
Fon account of their religion. When we are in theſe - 
fcumſtances we have need of. conſolation ; and the 
poſtle gives us this conſolation, if we are brought 
e account of the religion of Chriſt, by 

7 us, that ſuch ſufferings are matter of rjoyeing; 
F f 2 be- 


tat Chriſt has permitted us to ſave ourſelves from 


4 Civil XV. In the general queſtion corcetiiing the Fay of 
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becauſe they will be amply recompenſed to us. If this 

| is St. Peters meaning, his exhortation to rejoyce, if 
we ſuffer as chriſtians, does not determine any thing 
about the right of repelling or of avoiding perſecution: 
It is only an encouragement to, us to bear perſecution 
well, and not to deſpare under it, pe we cannot 
Ire ourſelves againſt it. 


2 not reſiſtance, it is uſually objected, that there is no com- 


to fix the mon judge, who is inveſted with authority to deter 
PO? mine, between the ſupreme governours and the people 
right of Where the right of reſiſtance begins: and the want ol 
— 2 ſuch a Judge is ſuppoſed to leave the people room tq 
| abuſe this right: they may poſſibly pretend, that the 

are unjuſtly oppreſſed, and upon this pretence maj 


cauſeleſsly and rebelliouſly take up arms againſt the 


governours; though they are laid under no other rea” : 
ſtraints, and no other compulſion is made uſe of, bull! 
what the general nature of civil ſociety or the parti ſubje 
cular circumſtances of their own ſociety require. Bu I. 
be this as it may; the poſſibility, that a right may b # ( 

Mr. 


abuſed, does not prove, that no ſuch right ſubſi 
If we would conclude on the one hand, that the peop ns 
have no right of reſiſtance; becauſe this right is 
pable of being abuſed; we might for the ſame real 
conclude on the other hand, that ſupreme governo 
have no authority. Whatever authority theſe gove 
nours have in any civil ſociety; it was given the 
for the common benefit of the ſociety : and it WF 
poſſible, that under the colour of this authority ctio 
may oppreſs the people 1 in Jour to promote ther 1 
ſeparate benefit. 
When they, who make this objection he expl: 
what they mean by an authorized Judge, we ſhall 


(vm. NATURAL LAW. 
able to determine, whether there is any ſuch judge 


they mean a civil judge, who is inveſted; either by 
ſocial union or by conſtitutional appointment, with 
authority to declare, when the grievances of the peo- 
ge will juſtify reſiſtance ; there neither is nor can be 
uy ſuch judge. For in the firſt place, the ſuppoſition, 
that the civil governours, from whom the grievances 
ame, are inveſted with ſupreme power, makes the no- 

inn of ſuch a judge a plane contradiction: becauſe his 
office, as it would give him a civil power of controling 
thoſe governours, would imply, that he has a civil 
wer ſuperiour to the ſupreme. And ſecondly the 
igt itſelf cannot in its own nature be ſubject to the 


ſbection. 
To this queſtion. Who fhall be Far Rp winks 
te ſupreme governours act contrary to their truſt? - 
Mr. Lock replys, The people ſhall be judge. If he 
neans, that the people have ſuch a civil juriſdiction in 
lis matter, as gives them, at leaſt in the view of, 


for themſelves, that they have ſuch a right; 
15 be difficult to ſupport the truth of this reply. 
[he ſuppoſition of ſuch a juriſdiction is attended with 
Ealurdity already mentioned : it implys a civil ju- 
Kiftion in the people, which is ſuperiour to the ſu- 
Civil governours, who are inveſted with ſu- 


Has War, V. H. Pein Dort 
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or not, and how far the nature of civil government or 
of the right, that Wwe are ſpeaking of, will admit.of one. 


uriſdiction of a civil judge: becauſe it is. a natural and 
not a civil right: :.it is ſo, much of the natural right of 
rpelling injuries by force, as is exempted from evil 
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yl Fain a right of reſiſtance, whenever they de- 


power, are ſometimes ſaid to be nee to 
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- to have Ws Gut u dez hen it is explaued, as 
ought to be. No perſons whatſoever, either ſeparate! 
or collectively, have” any civil Juriſdictioi over ſuch 
governours ; and con ently they are not accounta- 
ble to any human ſuperiours as to civil Judges. But in 
che mean time they are not at liberty to do what they 
your without any external control. Though they are 
| e to the people as to 4 civil ſuperiour; 
yet the people, as far as they are not in ſubjection, have 
a natural right to repel the unſocial violence of ſuch 
governours,” In the ſame ſenſe. therefore, that ſupreme 
urs are accounitable only to God, the people; 
nerd they may in other inſtances be accountable 
to their civil governours, are in the exereiſe of the 
right of reſiſtance accountable only to God: 
The people ſhall indeed be judge, when the er 
governours have acted contrary to their truſt. But the 
right of judging is not founded in vil juriſdifto 
it is ſuch a fight of judging, as all mankind w 
poſſeſſed of in a ſtate of natural liberty, *Mr. Locl 
compares the caſe of the people and of the ſuprem 
Sovernouts to the caſe of a private perſon, who ar 
points à truſtee or "deputy to aft for his benefit 
and*aſks, * Who ſhall be judge, whether bis truſte 
or abaty acts well and 800 ding to the truſt repoſe 
in kim, but he, who deputes him, and muſt by havin 
deputed him have till a power to diſcard him, wid 
he fails in his truſt ? If this be reaſoriable'in' particul 
cles of private men, why ſhould it be'otherwiſe in th 
bf the greateſt motnent, where the welfare of milliot 
is concerned, and alſo, where the evil, if not preven 


# 
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dngerons?” In order to ſee; whether | 

to the 1 queſtion, let us conſider, 
what: that point is. The ſupreme governours of a civil 
ſociety: have a right to direct and to compel the people, 
8 far as the purpoſes of ſocial union extend. It is an 
injury to theſe governours to reſiſt them in the exer- 
aſe of this right: and this injury is poke: bag 
the worſt of crimes; and is called rebellion here 
this right of the ſupreme governours 3 ; as it does 
where they exceed the limits of all civil power; the 
xople have a right of reſiſtance. The queſtion then 
s, who ſhall judge, where the former right ends and 
the latter begins? Mr. Lock replys, that the people 
hall judge, in the ſame manner, and for the ſame rea- 
bun, that a private perſon, who has appointed a truſtee 
«deputy to act for his benefit, is the judge, when his 


ard him for having ſo failed. This indeed is certain, 
tut where I have appointed any perſon to act fer me: 
ud he by this appointment acquires no right of his 
own, but only ſtands obliged to me to act according 
6 my pleaſure and for my ſole benefit; I may diſcard 
lim, whenever I think fit: and ſince, by the ſuppoli- . 
bon, he has no right in the truſt or no intereſt in it, 
wich is properly his own; 1 ſhall, do him no injury, 
tough I difcard him without any reaſon. But it is poſſi- 

le likewiſe, that my truſtee or deputy, notwithſtanding 
te appointment comes originally from me, may in con- 
kquence of this appointment acquire a right or inte- 
eſt of his own in the truſt. Though this right ſhould 
de ſo connected with the truſt, as to be forfeited, when 
he ruſt is broken ; FE he cannot r be removed 
4 "a 


tuſtes or deputy has failed in the truſt, and may diſ. 
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Ws at my pleaſure ;. it would be an injury RPGs 2 


when he had not broken the truſt : becauſe it would 
holds this right gonditionally : he loſes it, whenever he 
breaks his truſt. But I ſhould injure him, if I was to 
put him out of the truſt, before this event has 
ed. Upon this account, if he and I live in a-ſtate af 
civil ſociety, the public will not ſuffer me to take the 
traſt from him at my own diſcretion, but will judge by 
itſelf or its magiſtrates, whether he has ſo broken the 
truſt, as to have forfeited the right, which goes along 
with it. If we live in a ſtate of nature, where no 
common judge is provided; then indeed I muſt judge 
for myſelf : but he on the other hand has the ſame li- 
berty to judge for himſelf: and if he is perſuaded, that 
the truſt has-been faithfully diſcharged ; he is not ob- 
 liged to give up his right upon my ſentence. I am a 
judge indeed; but I am not an authorized judge: 1 
may determine upon the matter, but I can only de- 
termine for myſelf, and have no authority to determine 
for him. I may likewiſe act upon my own judgment: 
if 1 am perſuaded, that he has forfeited the truſt and 
 vith-it the intereſt, which he had in it; I may-endea- 
vour to diſpoſſeſs him by force: but he on the other 
hand may act upon his own judgment; and if he 
thinks, that he has not broken the truſt, he may en- 
deavour by force to defend himſelf in the We 1 
that right, which he has in the truſt. Now thoug 
ſhould conſider a ſupreme civil governour as a — 
for the benefit of the people, yet the truſt is Planel 


of this latter ſort. He has an intereſt of his own in the 
truſt, or acquires a right of his own. by being inveſted 


with } it. The people therefore are not at liberty to dif 
Caro 
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döner is, , who tal be judge een 
no parties. The people indeed ſhall judge: but they 
xe. not authorized judges: the ſupreme governour 
ls the ſame right to judge, that they have, and is not 
hound to ſubmit to their ſentence. If they are per- 
ſuaded, that he acts tyrannically z this perſuaſion may 

pltify their reſiſtance :+ but in the mean time if he is 
prſuaded, that what he does is within the limits of 

ti power; this perſuaſion will equally juſtify him in 
lipporting his own act. Both parties are naturally ob-. 
id to judge by the ſame rule: the arbitrary will of + 
tte ſupreme governour is not the meaſure of what hne 
waright to do; and the arbitrary Auen : 
$ not the meaſure: of their right of r >. Whilſt 

i acts within the natural limits of 15 — they 
E to reſiſt him: and when he exceeds theſe 
nits, he has no right to direct or compel them. But 
re he en equal right to judge, whether he has "1 
pt within thoſe limits, or has exceeded them: and >” 
nſequently neither of them are authorized judges in E 
kecſe, Whether che ſupreme governing body conſiſto oo 
e perſon, as in monarchies, or of a number of per- 99 
4 in en et mern gh ue were to _ 
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be juſtly a ved of it wichour cauſe; or be hof 
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of each others right in a ſtate of 1 
_ = wife party is at: liberty rm yer ' 
= own force agiinft-others;\for the ſuppore of 'what 

A pears to him to be his own fight: : butchoſs oben 
in the mean time as muck. at liberty to judge for the 
| 1" fives, whe; and are likewiſc:at liberty to f 
ua, of theiriforceto'oppele his demands, pr fore 
Jy  heveſlany, and chey are perks d ed, that dhe damm 
=. are unjuſt. . 
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ult; I + no judge at all : each of the parties ure left to fudge 

ror i br chemſelves, as if they were Rill in u ſtate of mid 
wil Both / parties are aceountable to God, if they Judge 
gl and act upon this judgment: but nella 
of them is bound w ſubmit" to nne the 
Wer. OY 0 et his tie, 7 20) bee ei 
XVI. It is a groundleſs ſaggetiin; that WAYNE of Tran 
rliſtance in the People will vecafion treaſon and, Webel 20d re- 
bon ; or that it Wil weaken the atithority'of wil 5 how 
rement, and will renider- the (office of thoſe, Whig are 4 wah 
wneſted with it, precnrzous and unfafe, even aan 


inn adminiſter! it with che biceft frödenes and wit il 1. IA A 


he regard to the common benefit. The right of re. 

ſtance will indeed render the general notion of abut 

kn leſs extenſive in its appliention to particular fi, 

AM uſe of force #gainſt ſueh perſons, as are inveſted 
nid ſopreme power, would coe under the notiom t 
thelion, if che people had ne right of chis ſort: 
tereas, if they have ſuch u right, ther uſo of fotes d 
hel tyrannical and unſocial oppreſſion, hen it cannot 
k removed by any other Mean, muſt hose btb 
ther name given to it. So thut however true it may 
k, that in conſequence of this right of reſiſtance ſu- 
eme governours will be liable of right to ſome eternal 
aecks, ariſing out of the lauf nature, to'whichithey — 
wuld otherwiſe not be liable ; yet it mee, 
laid to expoſe them to rebel Ün. 
In he ( qaeRionts; not what 
me the uſe of force to repel unſocial and tyrannical 


with their office, procure the like obedience and ſub- 
miſſion from ſuch, as would diſregard their duty, if it 
was not enforced by. compulſion. They will have thi 


= their authority, whether the people have a right of x. 
ſiſtance or not. And in fact there is more danger of 
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ple to ſubmit to unſocial oppreſſion; than that thez 
the pretence of a right of reſiſtance. But this ſtret 


they pay a due regard to the common good, 00 908 
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Pointe ed 0 govem a commonwealth, and upon the ay. 
— which is neceſſary to be kept up, in order to en- 
able them to diſcharge eee to the 
public. No the ſecurity: of civil govern 

partly upon the conſciences of their ſubjects, and part 
Iy upon the natural ſtrength and influence, which they 
iP Abeir:Yancls, The ties of conſcience procure 
them, obedience and ſubmiſſion upon a principle of 
— and the ſtrength and influence, which goes along 


latter ſecurity to guard their perſons, and to ſuppon 


their making an undue uſe of their ſtrength and influ- 
ence, to ſupport themſelves, when they do wrong, than 
of their wanting a ſufficient ſecurity againſt any attemp 
of faction, when they do right: it is more likely, that 
they ſhould have it in their power to compel the peo 


ſhould be in danger of being hurt by rebellion, und 
and influence is not their only ſecurity: . 


ciple of conſcience will procure them ſocial obedier 
and ſubmiſſion, and will ſupport their authority: | 
cauſe a right of reſiſting lawleſs power can never be: 
foundation in conſcience for uſing force againſt ju 
authority. In ſhort upon whatever Fine 2 


will ff th _ ha's no a of refiſtance z upon FR 8 5 "= ſy 
ap: principles ſocial obedience and civil ſubjection may be 
obtained, though they have ſuch a right. We cannot _ 
ſuppoſe ſupreme governours to have ſtrength enough — 
in their hands to enforce abſolute ſubjection, and to ek ĩ᷑ !ͤ 
are them in the | exerciſe of arbitrary power; without — 
ſippoſing them to have ſtrength enough to enfore 5 
cvil ſubjection and to ſecure them in the exerciſe f | 
ſocial power. And if a ſenſe of duty would operate 
efeQtually to prevent the people from reſiſting their 
xyernours at all; it will certainly operate as effectually 

v prevent them from reſiſting without a juſt cauſe. 
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| © uh ſenſe preſeription'is a right of the law of nai: 
IV. No evidence of a pofitive lam of nations 10 be 
*-colleed-from uſage.-''V . Law of nations may be found 
by ragen or by teſtimony. VI. Effects of the right of 
© $erretory. VII. Queſtions about extent of territory le- 
mu to the lam of nations. VIII. No right of teri. 
170) in ubings, that do not admit of property. IX. Dif 
0 ferent ſorts of war. NX. Solemn war what, and why 
3 Called Juſt war. XI. Juſtiſying cauſes of war, XII. 4 
4 ; We” nation may be accountable for the aft of one of its 


w_ * members. XIII. Members of a nation accountable for 
= ' injuries done by it. XIV. One nation may lawful 
1  affift another in war. XV. What is lawful in war. 
XVI. Property bo acquired in war. XVII. What 
prevents priſoners of war from being ſlaves. XVIII. 
Effetts of a declaration of war. XIX. Law of natims 
in reſpe? of ſlates, that are neutral in a war. 
1 XX. Privileges of ambaſſadors bow far natura. 
of XXI. Public compacis are either treaties or ſponfions. 
3 XXII. Compadis between nations at peace or nations at 
war. XXIII. Equal and unequal compatts of nations. 
XXIV. Compacts of the ſame matter with the law of 
1 mature, or of different matter. 
Ken tur? L 11. the general diviſion of laws * I have followed 
3 A Grotius, and have reckoned the law of nations 
BY is pok amongſt the poſitive laws of human inſtitution. But 
due law. though there is enough of 2 anne in it to 
= - * See B. I. C. I. f xl. 
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k aach che workd.aafo many colleAive perk _— 
„ee . into one great __ IE) u 


1 the diftate: of een nen and will be. „ 
tis great body; in the ſame manner, as the civil luꝶ r 
of each diſtinct civil ſociety is the dictate of the cu-m 
mon underſtanding and will of theſe ſmaller bodies 
If we were only to object here, that in the great ſo- 
city of all nations there is no common ſuperiour in- 
reſted, with authority to preſcribe laws; we ſhould 
not take the matter up high enough. For in a ſo— 
cety of equals, where there is no common ſuperidur; 
who has authority over the whole, the general body 
of the ſociety taken together is ſuperiour to each f 
the members taken ſeparately, and has authority to 
preſcribe laws to each. But this authority, in a ſociety 
of equals, ariſes from their ſocial union, that is, from 
the compact, by which they have bound themſelves to 
aft, for ſome common purpoſe, under the direction -f 
the common underſtanding. And the want of ſuch a 
voluntary union amongſt the ſeveral nations of the 
world, is the reaſon, why there is in this great ſociety 
do legiſlative dae. or no ei; to r poli- 
tive laws. 15 452 055 
Some ſort 4 union Were is berwewl? all n | 
they are all included in the colleie idea of mankind, 
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not connected, as the ſeveral . evil — 
by compact amongſt themſelves: the connection iy 
merely notional, and is only made by che mind for i 
own convenience; . '- 
Nature has likewiſe made ſuch a connection beben 
all mankind, as obliges them to abſtain from what iz 
productive of harm to one another, and to do what iz 
productive of mutual good. But this connection, whilt 
it is the foundation of the law of nature, cannot without 
the intervention of ſome ſocial compact be the found 
tion of any poſitive law. We find, that all mankind, 
when we conſider them as individuals, are obliged by 
their condition and circumſtances to do good and to 
do no harm: but this obligation · does not give them 
any power to preſcribe laws to one another; till they 
have agreed to unite themſelves into ſocieties, In like 
manner all nations, when we conſider them as ſo many 
collective perſons, are obliged to obſerve the ſame 
law of nature. But this obligation gives them no, 
poſitive legiſlative power over one another: it does 
not give any one nation, or any number of nations, 
. authority to bind the reſt either to do any thing, which 
the law of nature has not enjoyned, or to avoid any 
thing, which this law has not forbidden. 
But though, for want of a ſocial union, and con- 
ſequently of a legiſlative power, amongſt the ſeverd 
nations of the world, there cannot be any ſuch poſitive 
law of nations, as Grotius has imagined ; yet the law 
of nations may be diſtinguiſhed from the law of na- 
ture: and the foundation of this diſtinction is laid in 


| general 
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ſelves, in reſpect of theſe purpoſes, as one moral 


moral perſons; and the ſeveral members of ſuch ſo- 
ceties are conſidered, and treated, not merely as ſeparate 
ndividuals, but as parts of theſe e ee 
this perſonality, which is thus given to civil foci 
mult be derived from ſome. univerſal conſent or agree 
ment of all nations. -We ſee ſomething like this with= - 
1 4 civil ſociety; . when ſome of irs members hae by 
mpat aſſociated themſelves for a private purpoſe of 
ir own. This compact obliges them to act to- 
ther, and to conſider themſelves, in reference to this 
poſe, as one collective body or one moral perſon, 


n them ſtill as ſo many diſtinct individuals. For 
N ener the cv . 


r upon the common ſtock or upon one another; 
«dre nor res the aſſociated body as one moral 
- Such a body cannot receive a legacy, and 


mot ſue or be ſued, W it h 
Nennen 6 not 


fame. certain ö them- 


in. But the reſt of mankind, as they are eee ee N 
this compact, are undet no natural obligation to take 
rotice of it, and are ſtill at liberty to conſider and to 
neat the ſociety. as a large company of unconnefted : 
and ol individual perſons. ., Singe therefore in the mutual 
intercourſe of mankind. civil ſocieties are univerſalß 
anſdered and treated by one another, as collective ts 


ME 


ur the civil community, to which they belong, conſi- 


port the particular claim, which the private com- ba] > 
Jac that is between them, gives the ſeveral partners 


Iike manner a | evil Went within the — 
of mankind, however the members of it may be « con 
nected amongſt themſelves by a ſocial compaR, i | 
only a large company of unconnected individual ; in 
reſpect of all others, who are not parties to this con- 
pact; till mankind- by a general or public act bar 

u e conſider it as a moral perſon. 
This general act of conſent is the foundation of the 
tes of nations, as far as this law differs from the law of 
nature. The matter of both theſe laws is the ſame: the 
law of nations, as well as the law of nature, commands 
whatever is beneficial, and forbids whatever is hurtful i 
mankind in general. But whilſt the matter of them i 
the ſame, the objects of them are different: the law of 

nature conſiders mankind as individual perſons; the 
law of nations conſiders them as formed into colle- 
ctive perſons, Thus the ſame law, which is called the 
law of nature, when it is applyed to ſeparate and un 
connected individuals, is called the law of nations 
when it is applyed to the collective bodies of civil { 
cieties conſidered as moral agents, or to the ſeven 
members of civil ſocieties conſidered, not as diſtin. 
agents, but as parts of theſe collective bodies. 
Nations II. The law of nature, in this application of it, 
are capa - not the only meaſure of the obligations, that nation 
Ro may be under towards one another. When they a 
by com- conſidered as moral agents, they become _— 
pad. individuals are, of binding themſelves to one : 
by particular compacts, or treaties, to do or to avol 


| "wp ew of nature has neither commande : 
of 


-N 
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their matter from ha hw af lies water an Ren 
z poſitive law of nations, nor produce ſuch a law. 
They, ariſe from immediate and direct conſent, and 
extend no farther than to thoſe nations, that by their 
om act of immediate and direct confent have made 
themſelves parties to them. wk 
Ill, In ſpeaking of the right of preſcription * I had In what 
occaſion to obſerve, that the natural foundation of it — 2 : 
s only conjeftural, and that the right itſelf would is a right 
bare been precarious and uncertain, if it had not been of u 
cbliſhed by the general conſent of mankind. But — 
this right, notwithſtanding i it is thus eſtabliſhed, will 
ford us no evidence, that there is a poſitive law 
of nations, which is diſtinct from the law of nature 
phhed to civil ſocieties, as if they were moral agents. 
For the notion of ſuch a law of nations not only — 9 
roles, that it introduces and eſtabliſhes rights, which 
have no foundation or no certain foundation i in nature, 
bit likewiſe that it regards mankind only as they are 
formed into civil ſocieties. Whereas the general con- 
int, which eftabliſhes the right of preſcription, though 
by aſcertaining this right 1 it produces an effect, which 
the kw of nature without its aſſiſtance — 5 not 
lave produced, regards mankind equally, whether we 
onlider them as formed into civil ſocieties or as ſub- 
Ming I e in a ſtate of nature. And if the 


2 in a ſtate of n nature, we cannot with any propriety 
fl the general conſent, which eſtabliſhes i it, a poſitive 
ww of nations: becauſe the notion of a law of nations, 
lich will ſubſiſt alike, whether any nations ſubſiſt or 
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not becauſe it is done by any legiſlative authority; but 
made themſelves parties to it by their own immediate 


and direct concurrence. If this common act of man- 
kind was a law; it could operate only in conſequence 


ſocial union, and conſequently where no. law can be 


| not, 5 intelligible. genera conſent, which 


It is a poſitive act of all mankind : but this poſitive. 


not immediately and directly conſent to it, are under- 
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n is ſo far from 
being a poſitive law of nations, that it is no law at all, 


act is a compact and not a law. All are bound by it; 


becauſe all and each have either expreſsly or tacity 


of ſome ſort of ſocial union, by which they, who do 


ſtood to conſent to it remotely and indirectly. But 
the right of preſcription, as it is eſtabliſhed by genera 
conſent, takes place amongſt independent. individuals 
who are in ſtate of nature, where there is no fort of 


made, and no common act can be done any otherviſ : 
than by compact. 11 
The eſtabliſhment of pi Ml is 7 2 the intro- 0 
duction of particular property. Nature did not appro- * 
| priate any goods, either moveable or immoveable, | 
particular perſons by dividing the common ſtock and op 
aſſigning to each perſon. his particular ſhare, The * 
claim of property was introduced by a poſitive act of * 
general conſent. . But this act of conſent is not a poſ· . beg 
tive law of nations. For ſince the right of propert), "y 
which is the effect of it, takes place amongſt uncon 5 
nected and independent individuals, it can be no lan "oy 
And if it was a law, it could not be called a law 0! 1 8 
nations with any propriety, both becauſe it does not * 
preſuppoſe mankind to be united into nations, and like : 


wiſe becauſe nations are not the peculiar: objects of k. it. 
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ck. NATURAL LAW. 
A fixed and ſteady right of preſcription, as it is 
thus eftabliſhed by a general compact of mankind in a 
fate of nature, is in the firſt inſtance an adventitious 


© WH right of the law of nature. But after mankind have 
5 formed themſelves into civil ſocieties, and have agreed 
t to conſider theſe ſocieties as moral agents or collective 


ef nature, but likewiſe of the law of nations: not be- 


now, by any poſitive law of nations: but becauſe 
amongſt independent individuals it is a right of the 


but the law of nature applyed to the collective perſons 
of civil ſocieties, as if they, like individuals, were moral 
wents, ef l e e e 


of nations, which is wholly poſitive, if ſuch a law is 


s in effect a law, that does not exiſt, © Grotius allows, 


to enquire, what their will and appointment is, in re- 
this is a queſtion of fact and not of reaſon. In civil 


tie will of the legiſlator is to be had: the law appears 
n the original record, and in ſuch copies of this re- 


nol | | 
f wrd, as are well atteſted. But ſuch a law of nations, 


| like 8 * 
Fit 8 Grotius contends for, is an unwritten one : there is 


L H. c. XVIII. $IV. I. I. C. L XV. 


ons, it then becomes a right, not only of the hw 


cauſe it was either eſtabliſhed at firſt, 'or is ſupported 


law of nature; and the law of nations is nothing elſe 


pelt of ſuch things as are indifferent in themſelves; 


kus, if they are written ones, authentic evidence of 


ng 
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IV. We may reaſonably-conclude, that there is no law No evi- 


dence of a 


ſitive 


no where to be found: for a law, that does not appear, law of na- 
tions to be 
collected 
that a purely poſitive law of nations cannot be traced from 
"0-H cut, as the law of nature may, from principles of ulage. . 
ralon, It is not derived from the conſtitution of thing 
and the circumſtances of mankind, but from the will 

ad appointment of the legiſlators: and when we are 


INSTITUTES OF Bl, 
no original record of it, and no copy of any. ſüch x 
cord. He eee us, in ſearching for it, to 
have recourſe to the ſame means, that are made ule cf 
in ſearching for unwritten civil law, to uſage ct 
_ cuſtom, to conjectures, and to the ie———_s 
Now the * in which unwritten Se Fn ap- 
pear, is mere uſage, and conſiſts in immemorial and 
uninterrupted practice. But if we look into the 
practice ; of nations, as it is related in hiſtory, it does 
not appear in any inſtance to have been conſtant and 
uniform; that is, no uſage appears, from whence we 
can colle& what the poſitive law of nations is. Grotius 
was aware of this: and though he ſets out with te- 
commending hiſtory as a principal help for diſcovering 
the law of nations, yet he afterwards confeſſes, that 
this help, if we have no other, will be of little ſervice: 
for ſince it is the buſineſs. of hiſtory to record all facts 
indiſcriminately, we muſt neceſſarily find in it not only 
_ ſuch practices of mankind, as are right and proper, but 
- ſuch likewiſe, as are wrong and contrary to law. When 
this help fails us, as it always will, he directs us to 
have recourſe to conjectures. But if the practice of 
nations has been variable and contradictory, all con- 
jectures will be nothing to the purpoſe: they cn 
never make an uſage out of a variable and contra - 
dictory practice; and uſage is the only proper ei- 
dence of an unwritten law, which is wholly poſitive 
It-will be as little. to the purpoſe, when we aſk, wherc 
we may find this poſitive and unwritten law of nations, 


to tell us, that we may learn it from the judgment 


and teſtimony of ſkilful perſons, This is no ſatisfacte 
* anſwer to the queſtion; it is only a change of the 
Per- 
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xerſons, about whom che queſtion is aſked. We aſle in 


the firſt inſtance, where we ourſelves may find the 


uu? and if we are only told, that we may learn it. 


rom the judgment and teſtimony of ſxilful perk 


ve may ſtill go on to aſk, Where do they find-it2 | 
Their {kill cannot diſcover any uſage of nations; where | 
the practice, as hiſtory relates it, is variable and con- 
adittory. Their judgment cannot lead them to the 
knowledge of the law; where the law is wholly poſi- 
tive, and cannot be deduced by the help of reaſon 


fom natural principles. And their teſtimony will 
prove nothing; where the law is an unwritten one, 
and conſequently they can have no record of it before. 
them. 


V. But if the law eee inſtead of being purely Lau of 
poſitive, is only the law of nature applyed, in conſe- nation: 


may be 


quence of a poſitive agreement amongſt mankind, to found by 


the collective bodies of civil ſocieties as to moral agents; 


reaſon or 
by teſti- 


and to the ſeveral members of ſuch ſocieties as to parts mony. 


of theſe bodies; the dictates of this law may be found 
by the ſame means, that we make uſe of in ſearching 
for the di ctates of the general law of nature. 
In laws, which are purely poſitive, there is no argu- 


ing from reaſon to law. We may think; that many 
things ought in reaſon to be eſtabliſhed by law; whilft 


the legiſlator has not eſtabliſhed them in fact, and ſaw 
no reaſon, why he. ſhould eſtabliſh them: and on the 
contrary he may have eſtabliſhed many things in fact, 
and for weighty reaſons; where we are not aware of 


any reaſon at all. But the law of nations is poſitive 


only i in the manner. of applying it, and is natural as 


to its matter: it is the law of nature applyed by poſi- 


live conſent to the artificial perſons 'of civil ſocieties : 
Gg4 and 
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and conſequently the dictates of it are only the dictates 
of right reaſon, and may be collected by arguing from 


the nature of things, and from the c condition and cir- 


cumſtances of mankind, whos _— ec PER as 
formed i into ſuch ſocieties. © 9. 
The hiſtory of what has paſſed Fg time to time, 


_ amongſt the ſeveral nations of the world, may likewiſe 


be of ſome uſe in this enquiry : not becauſe any con- 
ſtant and uninterrupted practice in matters, which are 
indifferent by the law of nature, is to be collected from 
thence; but becauſe we ſhall there find what has been 
generally approved, and what has. been generally con- 
demned, in the variable and contradictory practice of 


nations. If the law of nations is founded upon natural 
Principles, and is not merely a poſitive law, which has 


no other foundation, beſides the will of the legiſlators; 
the approved practice of mankind will help to inform 


us what its dictates are. There are two ways, ſays 
Grotius, of inveſtigating the law of nature: we find 


out this law either by arguing from the nature and cir- 


cumſtances of mankind, or by obſerving what has been 


generally approved by all nations, or however by all 
civilized nations. The former is the more certain. of 


the two: but the latter will lead us, if not with the 
_ fame certainty, yet with a high degree of - probability 


to the knowledge of this law. For ſuch an Werl 
approbation muſt ariſe from ſome univerſal principle: 


and this principle can be nothing elſe but the common 


ſenſe or reaſon of mankind. Since therefore the general . 


law of nature may be inveſtigated in this manner, the 


_ fame law, as it is applyed ee to nations as tq 
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moral agents, and is called the law of e _ be 

inveſtigated in the ſame manner. © - 
From hence we may ſee what uſe is to be med of 
the judgment and teſtimony of ſkilful perſons, in theſe 
enquiries. Their judgment will help to point out the 
| law of nations: becauſe what is approved of by men of 
| prudence, and honeſty, and experience, is more likely 
; to be conformable to the dictates of right reaſon; than 

unt is approved of only by the vulgar, and unthink- 
ing, and diſſolute. And their teſtimony will be of 
5 veight, as it will be an evidence not only of their 
own ſentiments, but likewiſe of what they have found 
upon diligent enquiry to be the general ſentiments of | 
the civilized part of mankind. | 
It may be neceſſary here to caution the 2 | 
zoainſt imagining, that a law of nations, which is 
purely poſitive, might be eſtabliſhed, if not by the con- 
ſtant and uninterrupted practice, yet by the approved 
practice of nations. For no practice, which is indif- 
ferent in itſelf, and is neither commanded nor forbidden 
by the law of nature, can be approved for any other 

reaſon, than - becauſe it is conformable to ſome poſi- 
tive law,” The notion therefore of an approved practice 
of nations, where the law of nature is ſilent, muſt 
neceſlarily-preſuppoſe the exiſtence of a purely poſi- 
tive law of nations: and approved practice, if it pre- 
ſuppoſes this law, cannot be the cauſe of it. If there 
8 any ſuch law; it muſt have been introduced and 
elabliſned by mere uſage, which conſiſts in uniform 
nd uninterrupted practice: but we have already ob- 
krved, what our author confeſſes, that in the dealings 
ad intercourſe of nations with one another, as hiſtory 
ſlates it, no ſuch uſage is to be found. 


J •U::?? 


As 


474 


and where this law is to be found; ene wilt ene 


ſider ſuch of the leading caſes, as will help to point 


| Effects of 


the right 
of terr1- 


tory. 


judgment for want of obſerving, that in the inter- 


INSTITUTES. Or B. I. 
«Bis we have now ſeen what the law of nations is, 


_ — 


occaſion to detain the reader with a particular 
nation of the ſeveral caſes, that may ariſe, in tür inter. 1 
courſe of nations with one another. If he underſtand 
what the la / of nature is, when it is applyed to indi- 
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at a loſs to judge what it is, when he is to apply it to 
nations conſidered as collective perſons in a lie fate 
of equality. But we may perhaps be miſled in our 


courſe of nations ſometimes the civil law of each 
nation, and ſometimes the general law of nature, which 

conſiders the ſeveral members of a civil ſociety, not a 
parts of a collective perſon, but as ſo many individual 
perſons, is the proper meaſure of what is right and 
what is wrong. It may thereſore be neceſſaty to con- 
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out the diſtin& provinces of theſe ſeveral laws, 

VI. A nation * by ſettling upon any tract of land, 
which at the time of ſuch ſettlement had no othet 
owner, acquires, in reſpect of all other nations, an ex- 
cluſive right of full or abſolute property not only i 
the land, but in the waters likewiſe, that are — 
within the land, ſuch as rivers, pools, creeks, 
This abſolute property of a nation, in what has th 
ſeized upon, is its right of territory. 

When 1 ſay, that a nations right of diy — 
in the abſolute ownerſhip of the land, where it bas 
ſettled, or of ſuch waters, as are an appendage 8 
the land; I mean its right of territory, ws 4x1 
other nations, or the members of other nations 3 

See B. . IE $XUL. B. II. C. v. $10. - 
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focted by this right. For in reſpect of its own 
members, its right of territory conſiſts, not in an 
abſolute, but in a paramount, property. Occupancy 
in the groſs. gave the nation fror 
abſolute property in the land, where it ſettled. But a 
ſubſequent diſtribution and aſſignment, or a ſubſequent 
occupancy in parcels, gives the ſeveral members of the 
nation private property in their reſpective ſhares. This 
private property, which they acquire by the afſign- 
ment of the public, or by their own particular occu- 
pancy with the leave of the public, though it implys a 


not ſtrictly a right of full property or abſolute. owner - 
ſhip. It is property; becauſe it is an excluſive right, in 
reſpect of all other individuals, to uſe the land, and to 
dipoſe of it: but it is not full or abſolute property in 


limit and to direct the uſe and diſpoſal in ſuch a man- 
ner, as the common ſafety and welfare require. This 
noht of the nation is a ſort of property: it is an ex- 
cuſive right in reſpect of all other perſons whatfoever, 
whether individual or collective, to direct the uſe and 
the diſpoſal of the land for the purpoſes of ſocial union. 
And this ſort of property, as it is thus diſtinguiſhed 
rom private ownerſhip, is what our author calls para- 
mount property. But after the lands, which the nation 
ks acquired, are thus diſtributed amongſt the ſeveral 
members of it, and are held by them in private-owner- 
ſip, ſo chat nothing beſides paramount property re: 


the 


— m̃.;.;. ——.— 


act 8 land: not only becauſe what paſſes withi 
nation, 


nght to uſe what is thus acquired, and to diſpoſe of it, 


the ſtricteſt ſenſe ; becauſe the public has a right to 


mins to the public in reſpect of its own members; 
ation, conſidered as one collective perſon, has ſtill 
n reſpect of all other nations, and of all other indivi- 
bol, an excluſive right of full property in the NT | 


* * 
* 


the firſt a right of 
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nation, the manner, in which it parcels out the county, 
where it ſettles, amongſt its own members, and the 
terms, upon which they hold their ſeveral ſhares, doe, 
not fall under the notice of foreigners ; but likewiſe 


| becauſe, when all the members of the fociety are con- 


ſidered as one collective perſon, the whole property of 
the land, as well what has been granted by the public 
to its ſeveral parts, as what remains in the public 


ictſelf, is veſted in this collective perſon. - 


In conſequence of this excluſive right of property, 
which a nation has in its own territories, the law of 
nations is not 'the only meaſure of what is right or 
wrong in the intercourſe of nations with one another, 
This right of territory extends the authority of civil 
law to all queſtions, which relate to the uſe or the pi- 
vate ownerſhip of ſuch moveable goods, as are within 
the territory of the nation, and of ſuch immove- 
able goods, as are confeſſedly a part of its territory; 
whether its own members only are concerned in theſe 


7, queſtions, or the collective bodies or the individui 


members of other nations. Thus every ſtate has au- 
thority to determine by poſitive laws, upon what cc 
calions, for what purpoſes, and in what numbers, 
foreigners ſhall be allowed to come within its terr- 
tories, to exclude them from trading there at all, or to 
regulate their trade, to leave them under their natur 
incapacity of inheriting immoveable goods or to remove 
this incapacity, to prevent them from inheriting move. 


able goods, or to preſcribe the conditions, pas which 


they may inherit. 
Civil laws, when they cauſeleſsly and unreal 


| exclude foreigners either from coming into the ten- 


tories at ml; of from — there, are inhoſpitabl 
But 
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2 law of nature, enjoyns the dudes of ern en 
and benevolence. Every nation has by the law of 


nations, as every individual has by the law of nature, | 


a right to judge for itſelf, how far its intercourſe either 
of the commercial or of the friendly ſort is likely to be 


| detrimental to itſelf. So that to cut off either or both 
forts of intercourſe will be no at of injuſtice'y/ though 


it will be wrong, if it is done cauſeleſsly. A nation 


has a moral power to withold its benevolence ; and 


they, from whom it is withheld unreaſonably, . 
they are not treated kindly, are not injured. 
Inhoſpitality amongſt nations is leſs uſual now, 
than it was in early times. Indeed every nation might 
rather be ſaid to uſe a prudent and neceſſary caution 
for its own ſecurity, than to be guilty of a breach of 


hoſpitality, by excluding foreigners from coming into 


1s territories; when upon account of the frequent pra- 


tice of piracy and robbery there was ſuch a ſtrong 
preſumption,” that all ſtrangers came for theſe pur- 


poſes, as made it no incivility to aſk ſtrangers, whe- 
ter they were not free-booters, and to call them, in 
the common way of ſpeaking of them, by the name 
of enemies. Cicero gives a different turn to this 
lind of language. He remarks that ſuch a perſon, 


8 ſhould properly be called perduellis, or an enemy, 


vas in the early times of Rome called bostis, which 

wpears from the XII tables to ſignify a ſtranger_ 

This, he ſays, was a tenderneſs of expreſſion : an ene- 

my was called by the milder name of a ſtranger with 

adſign to abate the odiouſneſs of the character. But 
* DeOftie. L. L C. XII. 


| Gratis | 


But cheſe enn civil laws are no otherwiſe con- Es 


per meaſute of the right, which foreigners have to 


* 7 — . 3 5 .n 
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matter, when he conſiders this rather as a harſhneg 
of expreſſion towards ſtrangers, than as a tenderneſs 
expreſſion towards enemies. An enemy in the old hu. 


guage. of Rome was called a ſtranger, not beciuſt 
they, who uſed this language, intended to complimen | 


their enemies with the tender name of ſtrangers; but | 


becauſe. in thoſe early * n ure: ay ſtr 
ger as an enemy. 8 
Though the civil laws of every. nation: are ths pro- 


make ule of its territories, for any purpoſe whatſoever; 
yet theſe laws, like all others, admit and require the 
equitable exception of neceſſity. If the civil laws hare 
forbidden any particular foreigners to come within the 
territory, or to bring any particular goods into any of 
its ports, or to come into any of them with a ſhip a 
force, under a certain penalty; foreigners, who {try 
chither by land, or whoſe ſhips are driven into the 
ports by ſtreſs of weather, may by the letter of the 


law be ſubjected to the penalty, but the equitable rules | 
ol interpretation will exempt them from it. 
In conſequence of the property, which every nation 

has in its own territories, the rights of harmleſs profit 


amongſt nations are of the ſame fort; and are under the 
"fame limitations, with the like rights amongſt indivi- 

duals in a ſtate of nature. They are rights, which may 
be maintained in theory; but the nature of them ren- 

ders them precarious in their exerciſe,” This matter has 
been explaned already in its * proper place. But ve 
may add here, that though a paſſage for the goods of 
merchants or traders through the territories WA a f.. 


LEY. EVIL XIV. CXV.4Y;, 


* See B. I. C. V. 5 VIII. IX, | 1 


. *Grotjus ſeems to have given a juſter account of th 
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bon, either over the land, or upon the vers, or upon 9 


{ch arms of the ſea, as are appropriated, is commonly 


reckoned” amongſt the claims of harmleſs profitʒ yer 
it is conſiſtent with the law of nations to demanc 


ſome toll or other acknowledgment for ſuch paſſage. 
| Grotius allows, that all payments of this ſort are juſt, 


z far as they have any relation to the fafety of the 
goods or other benefit of the trader. If a nation upon 


account of ſuch a paſſage i is at expence in keeping up 


4 road by land, or in reparing locks and ſluices for 


the convenience of navigation, or in maintaining light- 
houſes upon the coaſts, or in guarding the traders by 


an armed force againſt pirates or other robbers; ſo 


much may undoubtedly be required of foreigners in 
their paſſage, as will repay theſe or the like expences, 
But the nature of all rights of harmleſs profit will lead 


us one ſtep, farther: for ſince bare paſſage through the 


territories of a nation, though it ſhould occaſion none 


of theſe expences, cannot be claimed without the 


conſent of the nation; if it is in any degree probable, 


that the nation by granting ſuch paſſage will loſe an 


rantage, which it might have made for itfelf; there 


; no injuſtice in demanding toll upon this conſideration, 
VII. Where a queſtion ariſes between two nations 
adout the extent of their reſpective territories, that is, 


land; the civil law of either nation cannot be the pro- 
per meaſure, by which the controverſy 1 is to be deter- 


© nnd. The general property of a nation in its own 


territory, as it is an excluſive right to a certain tract 
of land, implys a right to preſcribe to all others, whe- 
ther they are nations or individuals, the conditions, 


ueſt ions 


about ex- 
tent of 


about their reſpective right to this or that tract of territory 
belong to 


the law of 
nations. 


upon which * ſhall be allowed to make uſe of this 
1 tract 


35 tract of land, or to take part of it in private o 


7farther than the nations juriſdiction, But as it has 
direct juriſdiction over the perſon of the other pary 
in the diſpute, that is, over the collective body of the 


7 6! 


in a ſtate of hatural equality; if we know, what the lun 
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By this accident the authority of the civil Jaw of the 
nation is extended beyond its own members: and if 
foreigners want to uſe or to acquire in private proper. 
ty what belongs to the nation, they muſt ſubmit to 
uſe or to acquire it upon ſuch terms as the nation vil 
agree to. But when the queſtion is about the right o 
territory itſelf, whether ſuch a particular tract of land 
is included in the general property of the nation or 
not; the civil law of the nation has no authority in this 

ueſtion. The authority of the civil law can extend n0 


other nation; ſo neither : has it any indirect juriſdiction 
over this other Party, by having a direct juriſdiction 
over the thing in queſtion; becauſe the queſtion is, 
whether it has any ſuch 1 n over the 
thing or not. 

In a ſtare of natural Gs a ee ii 
two individual perſons, about the extent of their re 


| ſpective property, muſt be decided by the law of na t n 


ture. In like manner the law of nations is the rule for Clin 
deciding a like controverſy, where the contending par- WW 4 
ties are two nations, and the matter in queſtion is the 


extent of their reſpective territories or general property. acer 


But ſince the law of nations is only the law of nature N © 


applyed to thę collective perſons of civil ſocieties, and Wil 
theſe collectibe perſons are, in reſpect of one another, hl te 


of nature would determine in any caſe between indir - be 
duals, the law of nations will in like circumſtances de- , 3 


termine in the ſame manner between civil ſocieties. 


ow Vi 


F 4 * n * N * 8 3 n S > * 
8 - T ” « 4 TY Dun "FS ITS. 3 p IS, 2 ES 4 y 1 IF 
c A n en Fg <a | n r * * * Fn TT LOST USP. of r PF 4 * 
* 1 ©: ee ES N RY es OE; oy * * 3 n 9 . ü 2 by, * 2 4 
. I a On TT Ons irs Og In, = * 2 r : ; wre ha 
bet * - 3 yg” . * 
0 R 7 2 <> * * 
© 5 þ 1 : Y * M 4 
* 


IS 


. ä by which two nations ; WP ſettled 
the bounds of their re! 
upon, the nations, and vill aſcertain their reſpective 

chims. For want of ſuch expreſs compacts pg 
muſt vt had to uſage, which is a tacit compact. 
nere cultivation, or other uſe, of the land by the mem- 
bers of one of the nations will prove occupancy: but 
if the land, Which is thus ſeized, was at the time of 
bang it a part of the territory of the other nation; 
ſuch. cultivation does not Prove property. All occu- 
pancy gives poſſeſſion ; but in order to produce 
property, either general or particular, it mult be 
the occupancy of a thing, which at the time of ſeizing 
it had no owner. But if the land, which is in diſpute, 
jus been cultivated, or otherwiſe uſed excluſively, from 
ime immemorial by the members of one of the nations 
vithout any « interruption at all, or without any but 
what has been withdrawn as wrongful 3 this is an evi- 
dence, either that this land v was included | in the occu- 
pancy, which the nation made at its firſt ſettlement, 
ud ſo,was a part of its original territory, or elſe that 


for dam likewiſe may have been kept up, without any cul- 
per- N "tion or uſe of the land, by including it from time 
ed time, when the nation has made perambulations to 
ry, certain the boundaries of its territories, or by ſetting 
ure p ſtanding land-marks,, or by notice to all perſons, 
and WY "bo have come thither for the purpoſe of ſetling upon 
cher, 9 to withdraw. But if che land has not been cultiva- 

td, or otherwiſe uſed excluſively, and no claim Has 
been kept up by theſe means or by others of the ſame 
brt; it is a part of the common ſtock. of all mankind: 
{ that either of the contending” nations may appro- 


tive territories, are binding | 


t yas acquired afterwards by mutual agreement. A 


W Hh nee 
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riate it by occuj 7 and h natk MH, M feizes it 
128 will 1 e of territory in I. A 
If a ver at the confines of the territories of tug m 
tions changes i its courſe, and any veſfion arifes between 
the nations, Whether a change is "mate in the er. 
EB of their reſpectiye territories, ſo that their Jurſ 
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_ diction extends | to the river, as it did before; this is v 
be determined f in the fame manner and upon the fame WY © 
principles, as if a river at the confines of the two b 
eſtates of two individuals, who are in a ſtate of Datute k 
had changed its courſe, and a like controverſy h ha t 
ariſen between theſe t two private oWners. b 
The Principles, upon which Grotius argues in ths a 
queſtion, are, founded in the different” Torts of limits 4 


that are made uſe of to divide and ſet out lands. Apr. 
cel. of land may be ſet out either by meaſure, or by ſp 
ſuch limits, as are. apparent ro ſenſe : and theſe limit, 
which : are app: arent to ſenſe, may either be artificial or 9 
natural. In the ſuburbs of the cities of the levites we 
have an inſtance of paſſeſſions, which were limited 5 
meafure. Moſes commanded, that theſe ſuburbs fou 
reach from the wall of the city a "rhoufand cubit 
round about. The lands of private perſons are ſome- * 
times diſtinguiſhed by 17 be limits, ſuch as wall 
or rails, or ditches, or hedges. Territories are likevil A 
diſtinguiſhed by limits of the ſame fort, ſuch as pill, 

or mounds-of earth. And either Private eſtates or ter. "my 
ritories may be ſet out by natural limits, ſuch As mou 1 
Tains, brooks, or rivers. If theſe are the only ways 


by, which, the lands of different owners can be hang * 
ed and ſeparated, it is not worth the while to cnquinfil 


with ſome of the commentators upon Grotius, ve 
Orot. L i. C. lt. F XVI. XVII. * 


c. 5 NATURAL. LAW * : 


feſſedly written about the boundaries of lands, in the 


theſe writers explane and apply them. 


rations, or in the particular property of individuals, 
xe ſet out by meaſure; no change is made in the 
boundaries either of two private eſtates or of two ter · 
ritories, though a river, which runs at the confines of 


them, ſhould happen to change its courſe. Each party 


EEC ⁵˙ A ot  ode COE a as 


is partys claim. The river is not the limit; y hap- 
" pened, that this river ran at the limit, or where the re- 
„ octtive meaſures ended. And certainly no change can 
1 be made in the extent either of private property or of 


though a river, which once: waſhed this mark, ſhould 


ab - e TEL | 
; 1 change its oourſe, and run within it on one fide, ſuch a 


T a of territory on one ſide,. or diminiſh it. on the other: 
evil 18 

lun beczuſe the extent of ſuch private property or of ſuch 
Fl territory cannot be changed upon account of a change, 


ay be the boundary of them: and here the artificial land- 
e, and not the river, was deſigned to be the 
55 wundary :,it was merely accidental, that the river ever 
at a cloſe to the landmark. 


— 


ſame manner and in the ſame preciſe ſenſe, SRO 
If lands, whether they ace in the general property of 


has a right to a certain quantity of land eſtimated by 
@ meaſure : and this meaſure is the proper l t. of each 


ey CO RET was not. the limit of 
them, 
In ike manner if the ind were 5133 out and diſtin- 

guiſhed from one another. by ſome artificial mark; 


cange does not enlarge the extent of private property 


Wich is made in ſomething, that was not deſigned to 


Hh 2 | But 
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4 3 
ther he hag explaned and. applyed the ſeveral tech- | 
nical. terms made uſe. of by thoſe, who have pro. 


ifs STITOTES/OF my 

But in lands, which have no other init, beſide e 
river, and were defigned to have no other, Grotiu 

ſtinguiſhes between a change made in che court o 

this river by imperceptible degrees and a change made 

all at once. Whilſt a change is making by impercepti 


ble degrees, the river at any one inſtant of time is I 


the ſame, as to ſenſe, that it was in the next preceding 
or will be in the next ſubſequent inſtant. In like man- 
ner it will be conſidered all along as the fame rivet, 
and conſequently as the proper limit between the lands, 
that are on each ſide of it. But as long as the river i 
the ſame, the private property or the territories of the 
two parties on each ſide of it will extend as far as the fut, 
andno farther; though by this imperceptible change the 
extent is enlarged on the one ſide and diminiſhed on the 
other. The change may at laſt become perceptible: but 
ſuch a change does not make the river different; 
becauſe it has all along been conſidered as the fame. 
Whereas if the river leaves its old channel all x 
once, and breaks out in a new one; ſuch a change i 
perceived immediately; and the river is no longer 
reckoned the ſame, that it was before. For a river 
not merely a ſtream of water coming from a ſpring 
but ſuch a ſtream running in a channel. The ſamenek 
therefore of the river cannot be preſerved, in the a 
count of mankind, unleſs all the parts of this definition 
continue the ſame as to ſenſe ;' that is, unleſs the chan- 
nel, as well as the ſpring, continues the ſame. And 
however the old river might be the limit of property 
or of juriſdiction on each ſide; the new river is 0 
the limit; unleſs the parties, who claim property d 
juriſdiction on each ſide, agree to make it ſo. In ite 
mean time their claims will extend juſt as far as the) 


amn. NATURAL LAW. „„ 
dd before this change 4, that is, to the old bed of the N 
firer 46 1 

In applying theſe principles it t will be ty = | 
know, whether the lands in queſtion have any other 
boundary, or whether they were originally deſigned 


o be ſet out by the river; when the river changes its 


courſe by imperceptible degrees. For in this caſe, the 
extent of private ownerſhip or of territory will be 
changed; if the river was the proper boundary of the 
lands. Whereas if they were ſer out by meaſure or by / 
artificial marks, ſuch a change i in the courſe of the r. 
yer makes no change in the extent of private owner 4 
ſkip or of territory. The general rule here is, that if | 
no evidence can be found of any other limit, we may 
reaſonably preſume, that the river was intended to be 

the limit : becauſe it is moſt likely, where nothing apt 

pears to the contrary, that either individuals or nations 

would chuſe to have ſuch a limit of their eſtates or of 

their territories, as will be a natural fence to them 150 

may be had without any trouble. 

VIII. After ® Grotius had ſpoken of occupancy as No right 
the means of acquiring either Juriſdiction or property; ; 2 
he goes on to divide juriſdiction into two forts, a ju- things, 
dition over perſons and a juriſdiction over things. ae admit 
hut his readers ſhould obſerve, that occupancy is not of pro- 
the origin of both ſorts of juriſdiction. No act of oc- Pert). 
cupancy will produce a juriſdiction over perſons : this 
an be produced no otherwiſe than by generation, or 
by conſent, or by a crime. The only juriſdiction there · 
fue, that is acquired by occupancy, is over things. 

And though Grotius has here occaſionally mentioned 
both ſorts of juriſdiction, we have no reaſon to ſup- 

L. il. c. II. IV. see B. I. C. X. $111. C. Xl. $1. 


E poſe, 


us, that a right over perſons is to be acquired by other 


- as. the origin not only of property but likewiſe of ju- 
tiſdiction, he ſeems to confine the juriſdiction, which 
ariſes from thence, to things only, by faying, that ox: 

- capancy produces juriſdiction o over ſuch things, Ws ar 


| and where no. occupancy can be made, no uriſdifton 


no juriſdiction can be acquired over ſuch things, z ar 


ſome things do not in the nature of them admit df 


likewiſe be part of the territories of a nation. But 2 


nation. 


juriſdiction, it is remarkable to find him contending 


Foundation for it, would not clear up this matter. Fi 
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poſe, that | he conſidered occupancy as the means of ac 
quiring both; not only becauſe he elſewhere teaches 


means; but! becauſe, when he here ſpeaks of occupancy 


nat yet appropriated. 
. be this as it will; if occupancy. is the org 
juriſdition over things; the conſequence will be, that 


not capable of being appropriated. For the reaſon, why 
property, is, becauſe they do not admit of occupang: 


can be acquired. Thus rivers, or bays, or ſtraits, which 
are capable of being appropriated by individuals, my 


no individual can acquire property in the main ocean 
either in whole or in part, ſo the ocean cannot be with 
in the Juriſdiction, or belong to the territory « anj 


Whilſt *Grotius conſiders occupancy ag the origin 6 


that though the main ocean cannot in whole or in p 
be the property either of an individual or of a nation 
yet it will admit of juriſdiction. His diſtinction bt 
tween property and juriſdiftion, if there was any r. 
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whatever difference there may be between them, i 
have the ſame origin. And if the nature of the oer 
excludes property, becauſe it will not admit of oc 

o L. II. C. III. 5 III. C. II. $0. 


— 
1 


bang 


C. IX. | | N 
paney's it will — the fame. reaſon exclude Funn 
But in fact there is no other real difference between 

and juriſdiction, than that the former is either 

private e ownerſhip, which is veſted i in an individual, or 
the full ownerſhip, which. a nation acquires by oecu- 
pancy in the groſs, and the latter, i is the paramount 
property, which continues to be velted. | 19,4. nation, 
ier private ownerſhip is granted to its ſeyeral mem- 
bers. In common language property in things ſignifies 
the private ounerſhip of them; whilſt the paramount 
property in them is expreſſed by the peculiar name of 
juriſdiction. But this is only a difference of words: 
both ownerſhip and juriſdiction have the nature of | 
property ; for both of them conſiſt in an excluſive 
right over things in ſome reſpect or other. Grotius, 
in ſupport of a diſtinction between property and juriſ- 
diftion, alledges, that the property of land may pals 
to an alien, who lives in a foreign country, but in the 
mean time the ſociety, in the territories. of which the 
land is, will retain its | juriſdiction: and they muſt 
needs be different rights, which can, thus be ſeparated 
from one another. I ſhall not call the poſſibility of 
the fact, which is here ſuppoſed, into queſtion: be- 
cuſe though an alien is à naturally incapable of inhe- 
nting land, he may be made capable by civil laws. 1 
likewiſe allow, that in the caſe, which is here ſuppoſed, 
Wi] of the land would paſs to the alien, and 
the juriſdiction would remain where it was before. 
From hence it will certainly follow, that juriſdiction 
is not the ſame right with what in common language 
| called property. But it will be no conſequence, that 
juriſdiction is not any fort of property. I do not ſup- 
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poſe it to be the ſame ſort of property with private 
ip: if it is paramount property, it is fuch a 

right, as can only be acquired by occupancy N 
diately or immediately, and as thoſe things; wh 


their own nature are incapable of Der appropri 


; 1 occupancy, cannot admit of. 


We may go one ſtep farther. Whatever doe 10 
admit of full property or abſolute ownerſhip, cannot 


be a part of che territory or under the juriſdiction of 


a nation: becauſe all juriſdiction or right of territory 
pteſuppoſes full property or abſolute ownerſhip, The 
firſt acquiſition, that a nation makes, when it ſettles 
upon any tract of land, which was before in common 
to all mankind, is the ownerſhip of the land. Its j 
riſdiction, as far as it can be diſtin guiſhed from owner- 


| ſhip, is the paramount property in the land, or a tigt 


to direct the uſe and diſpoſal of it for the general be- 


netfit and ſecurity of the nation, aſter the ownerſhip 


has been granted by the public body to the ;ſeveral 


members. But this is not all. Whatever diſtinction 


there may be within a nation between juriſdicton 
and ownerſhip; there is no ſuch diſtinction in reſpect 
of other nations. The juriſdiction of a civil ſociety 
over its own territories is, in reſpect of its members, 
a paramount property to direct the uſe and diſpoſal of 
ſuch things, as are parts of the territory, to the pur- 
poſes of ſocial union. But in reſpect of other civil ſo- 
cieties, juriſdiction or right of territory is a right of 
abſolute ownerſhip, or a full right to exclude them 
from having any thing at all to do with the territory. 


There is another way, in which a nation may ac- 
quire juriſdiction or a right of n without ac 


hy Grot. L. I. C. I. 5 VI. 
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/quiring the abſolute: ownerſhip of the land. in the firſt 


nſtance by oecupancy in the groſs. But this: way like 
the other preſuppoſes abſolute ee to have been 
xquired;” though not by the nation as one body, yet 
ty the ſeveral members of it, as independent indivi- 
duak, before the right of territory could talce place · 


f a number of individuals, whoſe lands are contiguous 


to one another, unite. themſelves into a civil lociety ;. 
this act of union in the firſt inſtance gives the ſociety 


oa a juriſdietion over their perſons. . But a Para- 


or juriſdiction over their lands, is a 
2 effect of this juriſdiction over their perſons: 
becauſe the public by the act of ſocial union acquires a 
right to direct them, as in other particulars, ſo likewiſe 

in the uſe and diſpoſal of their land, in ſuch a man- 
ner and by ſüch rules, as the general welfare and 
ſecurity ſhall make neceſſary. The territories of nations 
vere probably ſmall at firſt, and encreaſed by degrees, 
tl they arrived at the - ſize, of which we now find 
them. And in what way ſoever any nation made its 
fit acquiſition, the extent of its territories has un- 
doubtedly in many inſtances been encreaſed, not only 
by ſeizing upon other land, which was near to the 
place of its firſt ſettlement and had no owners, but 
lkewiſe, where the land had owners, by 1 incorporating 
thoſe owners into its body. But as far as the right,” 


or abſolute property, ſo far the nation, which acquires 
junſdition over their perſons by their civil union with 
it, would fall ſhort of acquiring a full right of terri- 
tory, or full juriſdiction, over their lands: When any 
civil ſociety has received an alien as a member by incor- 


porating him into its body; che ſociety, which by thus | 
receiving - 


* : 


which the owners had in their lands, fell ſhort of full 


4 


} 5 
i : 
8 


ieren In. 
receiving him acquires juriſdiction over bis perſon, vil 
not acquire Juriſdiction over any lands, which belong 
to him in the territory of his native country. And the 
reaſon, why one of theſe juriſdictions does nat here folloy 
full and abſolute: his native country had à right of 
territory or a paramount property in it, by which hi 
ownerſhip was limited. /* Grotius might perhaps bar 
| a view to this method of acquiring juriſdiction over 
3 land, in conſequence of a juriſdiction acquired over the 
[ perſon-of the owner, when he {peaks of perſons as the 
primary objects of juriſdiction, and e terr 
the ſecondary object of it. In the 0 nethod of 
acquiring juriſdiction over land, where © babes after 
it is formed, ſettles upon a void tract of country, and 
by this act of ſettling upon it, which is an act of 
occupancy, acquires a right of territory or juriſdiction 
over it; the perſons, of which the nation conſiſts, may 
be called the firſt objects, and the territory may be 
+ called the ſecond object of juriſdiction; becauſe they 
ſucceeded to one another in this order of time. But ſince 
the juriſdiction over the territory does not in this cat 
ariſe conſequentially out of the juriſdiction over the per. 
ſons, without the intervention of any other act; one of 
them cannot properly be called a primary and the othet 
2 ſecondary Juriſdiction. But whatever might-here be 
our authors meaning; it ĩs evident, that where a juni 
diftion over things ariſes conſequentially out of ajur 
diction over perſons, the things, over which ſuch jurild- 
ction is acquired, muſt at the time of acquiring it be tie 
property of thoſe perſons. And from hence it follow, 
that ſuch things, as are in their own ene e 
V. e. m. n. e 


n = eee eee 


FF. ²˙ w ²˙ q AaAQ7Y:'* ©, uo 


ul 


® - 


S. = N ﬆ== 


— 


EE 2 


EEE 


3 N 8 AKS K A A K 8 ES 4 & 


bons, who are under its juriſdiction, have no property 
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of being ed, canhot in 3 
mae the JuriſiGion ak ms ecome W 5 
_—— —— 
n ben wer nd the jariſdiftion; which be 4 
t. gin Pani dictii r 
e perſons, hen a nation 
hs a fleet, which is a maritime army; ſtationed in any 
t of the ocean, or in reſpect of territory, as far as 
1 nation can from the ſhore command and reſtrain 
thoſe, who are upon that part of the ocean, which is 
next to the ſhore, 18 ebene a8 e ——_ 


the land. 
-abapt"cheejulf lene 


There can be no doubt 
2 nation over the perſons, which compoſe its fleet, 
when they are out at ſea; whether they are failing 
upon it, or are ſtationed in any particular part of it. 2 
But when they are thus ſtationed; this juriſdiction of "= 
the nation is merely a juriſdiction over their perſons, ; 
and not over that part of the ocean, where thoſe per- 
has juriſdiction in that part of the ocean; becauſe the 
perſons, over whom it has juriſdiction, are there. But 
we cannot ſay with any fort of propriety, that it has 
juriſdiction over the ocean itſelf : becauſe as the per- 


in the ocean merely by being upon it; the juriſ- | 
diftion of the nation over the perſons,” who are there,, 
will give it no juriſdiction over the ocean. If a land- ; 
army was paſſing through an uninhabited country, the 
nation, to which the _ belongs, would have * 

* Ibid, 


diction 


B. 
3 9 


Rio ; are in 1 that place, But n 
the mean time, if the army acquired no property i 
the country, the nation would have no juriſdidim 
over the land, where the army happens to be; z-that is 
the land itſelf, merely by the armys being there, would 
not become the object of the nations juriſdiction. Aud 
a fleet, by being in any part of the ocean, where th 
perſons who compoſe it, cannot acquire property, vil 
no more make that part of the ocean the object of x 
nations juriſdiction, than an uninhabited country ö 
made the object of its juriſdiction by the paſſage of x 
land- army through the country without acquiring any 
property there. An armed fleet, when it lies in ay 
part of the ocean, may certainly repel any armed forc, 
that attacks it; not becauſe this part of the ocean is 
under the juriſdiction of the fleet, or of the nation, to 
_ which the fleet belongs; but becauſe it it under no 
juriſdiction at all. A fleet of fiſhermen have likewiſe a 
right, when they are fiſhing in any part of the ocea, 
to drive all others from thence, that ſhall come to fiſh 
upon the ſame ſpot, where their nets are. But thi 
right does not ariſe from any juriſdiction over the 
ccean, but from the community of it. The place i 
common to all mankind to be uſed by all, as the 
have occaſion; and thoſe, who have firſt ſeized it to 
uſe it, have a right to uſe it firſt. This right inden 
ariſes from ſeizure or occupancy: but we muſt diſtin . 
guiſh between the occupancy of a common thing v 
uſe it, and ſuch occupancy, as ſeparates the thing from 
the common ſtock, and given the occupant OY 
in it. 
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e 
nnd: ſo that all Hips, and all perſons, who are n 
dem, are under the juriſdiction of the nation, if the7̃ 
ee in any of its ports, or in any bays, or other arms 
% Wi the fea, which are appendages to the land. This 
10 juriſdiction extends itſelf likewiſe into the main ocean, 
nd s far as the low- water mark: for the ſhore itſelf, ; 
he * this part of it is ſometimes covered with water, | 
es thus far. But all beyond this is out of the u- 
4 flſchction: the nation can have no right of territory in 
l it; becauſe, as it is in its own nature an uncertain 

a 


1nd indeterminate thing, it will not admit of ſuch 
occupancy” as produces property; and thoſe things, 
which are incapable of being ran 1 not 1 
mit of juriſdiction. 4 
It is commonly ſaid, that a more me jut 


0 adion will be of uſe to nations, which border on 
5 the ſea; that the ſea is their bulwark; that in order 
4 


to 3 themſelves againſt being attacked on this 
ſide, it is neceſſary for them to be lords of the ſea, as 

| ey can extend their force from the ſhore by 
means of great guns, or other inſtruments of the like 
ſort; and that it is reaſonable the territory ſhould extend 
bo far, becauſe all armed ſhips, which come within that 
ſtance, are able to do them miſchief and are in- 
feed within their bulwark. What is thus urged might ö 
e ſome weight; if foreigners, who come witk = 
med ſhips and are likely to do miſchief to a nation, i 
wuld be proceeded againſt only by the civil laws of 
de country. For its civil law takes place only within 
territory: and conſequently if as much of the ocean, 
s is here claimed, was not within the territory, an 
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: armed: force. malt be ner enoug $9-do.miſchie fn 
tte ſea, or if the territory reaches only ta the lox. 
Water mark, it muſt even be landed; before the u, 
tion would have a right ta. repel it. But this,is og 
the. caſe : two, nations. in reſpect, of one another are in 
a ſtate of equality: and any danger, which, one of they 
apprehends from che other, is co be guarded. again 
or repelled, net hy ſuch means as the civil law vil 
furniſn, but by ſuch as the law of nature applyed u 
the collective; perſons of civil ſocieties will allow of 
Now in a ſtate of equality, where there is. reaſon ty 
believe, that an injury is intended, the law of natur 
will allow us te demand ſecurity, that we ſhall ng - 
{uffer it, of thoſe, who are otherwiſe likely to commit 
it; though the injury is a diſtant one: and where ſug 
ſecurity is refuſed, the ſame law will allow us to mie 
uſe of force for obtaining it. Thus the law of nations 
will render the ſea as effectual a bulwark to a nating 
which is waſhed by it on one ſide, or encompaſſed by 
at the ſhore; as the civil law would, if the territoy 
extended from the thoje 49: the uimolt random of 


great gunn. 
if one nation sean 50 e by pe 


ticular compact, not to go into ſome particular pan i 
the ocean with an armed ſhip, or not to come thitht 
either for the purpoſe of fiſhing, or for ſuch other pu 
poſes, as are ſpeeified in the compact, the latter ofhef 
nations will have a right to hinder the former fi 
doing what it has thus obliged itſelf not to do. B. 
this right does not ariſe from any property in this . 
ticular part of the ocean, or e eee * 
L. Hl. C. II. VW. | 
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bees! may eaſily be ebe Dent pro- 
"or jurildietion:® rope or juriſlietion ws | 


ahereas this compact produce: Sch a 8e ably: ain 
te fingle nation, which has made itfelf a party to it: 
this nation is not at lberty to go into that part of the 
en, into which it has bound itſelf not to come; 
but all ocher nations, that are not parties to the com- 
„are as 8 70 at . g £0 thit Er, 48 F no 


ration may, iti much the Abe rarity" — ſort 
of excluſive right of fiſhing in ſuch Parts of the 
Kean, as dre near to its own coaſts. For as" one nation 
ght bind itſelf by compact not to come Hhither for 
is purpoſe; fo all nations, that are likely to come 
hicher, might bind themſelves in the ſame manner. A 
act compact might likewife produce a right of the 
ame fort : thoſe maritime nations, that are in the 
wighbourho0d, may tacitly have conſented to eſtabliſh 
his right by fubraitting from time to time to be ex- 
ed from fiſhing near to the coaſts of the nation, 


S EEE 


ens cquires the right. But this conſent does not 
hy he the nation, whoſe coaſts they are, either 

I juiſ&0n in thoſe parts "of the ocean, AN + 3 
+ made themſelves parties to it by ſuch fubmiſſion 

f " WF <cquicſcence : it does not bind remote nations ; nor 


bes it bind even neighbouring nations, that are lately 
dme maritime ones: | becauſe as neither of them 
we ever acquieſced in the uſage, or ſubmitted to be 
cded from fiſhing in theſe particular places, they 
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INSTITUTES or - 6 
armed force muſt be near enough to do miſchie fron 
the ſea, or if the territory reaches only to the los. 
water mark, it muſt even be landed; before the m. 
tion would have a right to repel it. But. this, is gg; 
the caſe: two, nations ia reſpect of one another ate i 
a ſtate of equality: and any danger, which, one of then 
apprehends from the other, is to be guarded again 


_ or. repelled, not by ſuch. means as the civil law vil 


furniſh, but by ſuch as the Jaw. of nature applyed u 
the collective perſons of civil ſocieties. will allow of 
Now in a ſtate of equality, where there is reaſon ty 
believe, that an injury is intended, the law of natur 
will allow us te demand ſecurity, that we ſhall not 
ſuffer it, of thoſe, who are otherwiſe likely to commit 


it; though the injury is a diſtant one: and where ſuch 


ſecurity is refuſed, the ſame law will allow us to mit 
uſe of force for obtaining it. Thus the law of nations 
will render the ſea as effectual a bulwark to a nating 
which is waſhed by it on one ſide, or encompaſſed hy 


it on all ſides, though the territory of the nation end 


at the ſhore; as the civil law would, if the territon 
extended from the ſhore to che alt wd 


great gun. 


oy men . 


ticular compact, not to go into ſame; particular pant af 
the ocean with an armed ſhip, or not to come. thuther 


either for the purpoſe of fiſhing, or for ſuch other pu: 


poſes, as are ſpecified in the compact, the latter of ile 
nations will have a right to hinder the former from 


doing what it has thus obliged- itſelf not to do. Bü 
this right does not ariſe from any property in this pa- 
Ow re een 


» Grot: L. II. C. III. SXV. 


& perty or juriſdietion is a 
1 1ations from the uſe of a thing 
u chereas this compact produces fach a right only againſt | 
cle fingle nation, which has made itſelf a party to it: 

: this nation is not at lberty co go into that part of the 

[ 


ocean; into which it has bound itſelf not to come; 
but all other nations, that are not parties to the com- 


anon may, in much the fame manner, acquire à ſort 
c excluſive * right of fiſhing in ſuch parts of ths : 
= ocean, as are near to its own colts. For as" one nation 
1 nighr bind itſelf by compact not to come thi | 
ke this purpoſe ; fo alt nations, that are likely to' come 
e hicher, might bind themſelves in the fame manner. A 
6 2 compact might like wife produce a right of the 
L me fort : thoſe maritirhs nations, that are in the 
1 neighbourhood, may tacitly have conſented to eſtabliſh 
3 Wits right by ſubmitting from time to time to be ex- 


duded from fiſhing near to the coaſts of the nation, 
which acquires the right. But this conſent does not 
pive the nation, whoſe coaſts they are, either property 
r juriſciction in thoſe parts of the ocean, which are 
hear to its coaſts, This uſage binds only thoſe, who 
ave made themſelves parties to it by ſuch ſubmiſſion 


maritime ones: becauſe as neither of them 
me ever acquieſced in the uſage, or ſubmitted to be 
cluded Front * W oy 


AEB 


| be Ange from pro- 


falt, ae as much at liberty t6 go thither, as if no 
fuch compact had been made. It is poſſible, that a 


rxiſcence: it does not bind remote nations; nor 
bes it bind even neighbouring nations, that are lately | 


ſorts of 
war. 


join cnn i = the uſe of force, as would. make a 


Different 


in 3 Tbis n * face of. Wars that cou 


into the field; yet a war, which is carried on. with an 


bers may be that engage in it, and take part ith one 


another, by their reſpective ſupreme executive bodies; 
Whether it is the friendly intercourſe of leagues a 


eee 


* _ menu . 1 — ee war 


ependent. e 1 occaſional 


army equal to thoſe, which nations commonly, brug 
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army of this ſort, would not be a public one. Public 
war is diſtinguiſhed from private, not by the number 
of forces or the / greatneſs of the army, that is en- 
ployed, but by the character of the perſons, who ar 
the contending parties in it. A war of private perſons 
or individuals will be a private war, whatever the num: 


= 


fide or the other. Public war is the war of publi 
perſons ; that is, of civil ſocieties: and confſequenty 
there can be no ſuch war, where there is no ciyil union, 
But civil ſocieties act, in their intercourſe with one 
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conventions, or the hoſtile intercourſe of war. 4 
therefore will be a public one, though it is no otherwil 
che act of thoſe civil ſocieties, that are the contendin 


ecutive bodies. 

All magiſtrates indeed are public perſons: an 
hence a.queſtion may ariſe ;; whether every war, ! 
begins from any. magiſtrate whatſoever, is "ablic m 
or whether this name is confined to thoſe wars 01) 
v see B. I. C. XIX. 5 I. II. » Grot.L.I. c. . 5 
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. CORAL SAW. | mo 

4 | e 4 ten ear onds, the uſe of wich . 

0n : liberty to give the eee 

Yar e rov | ane be- 2 g 
a forehand the ſenſe, in which" we uſe them, and take 1 
dr to uſe them ſteadily in this ſenſe. But this anfw err 

ly WY vill ſcarce ſatisfy the enquiry. For they, who make it, 

no not want to be informed, what ſenſe they are at 

ng liberty to give theſe words; hut in what ſenſe they muſt 

a WY tem i order 1 pe. ch lngumgp of th hm of 

bl nations. | 


Techn wp this matter, we may blame a that 
ce a magiſtrate in any civil ſociety is no acharwih 2 
rublic perſon, than as he is authorized to act for the 
ſociety ; no act, that he does without being authorized 
by the ſaciety to do it, is done by him as a public 
perſon, or can be called a public act. A war therefore, 
though it begins from a perſon, who is a magiſtrate, 
vill not be a public war, unleſs it begins from him 
A a a magiſtrate 3 that is, unleſs he is authorized * 
L oncty to make war. | 
Secondly z in a civil ſociety * are cee wo 
forts of inferiour 7 magiſtrates inveſted with executive 
power: one ſort is inveſted with the internal, and the 
other with the external branch of it : ſome magiſtrates 
ue commiſſioned by the ſociety to act with the public - 3 
oil force to put the laws in execution at home; hilt 
others are commiſſioned to act with the public mill» 
ary force to defend and maintain the rights of the 
ciety againſt its enemies from abroad. The civil law 
conſiders the former ſort of magiſtrates BEST 
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es bag dende, 1 on 
fore, which begins only upon the authority ef 


Tach magiſtrates as theſe, is not a F un n th 


language of the law of nations. 
Thirdly ; amongſt thoſe une bene * oy * 
pointed to act in the external branch of the executive 
power; ſome have only a ſubordinate authority!" and 
as theſe do not act for the nation at their own di. 
cretion, but are under the direction of the ſupreme 
executive body, their character in reſpect of other nz 
tions is not a public one. A war therefore, which pro- 
ceeds only from their authority, ge duo 
public one by the Taw of nations.” * e 
V pon the whole; whatever liberty wks tO . 
words in what ſenſe we pleaſe; the law of nations vil 
call no war a public one, unleſs it proceeds on both 
parts from thoſe, who are invefted with ſapreme'er 
cutive power in the external branch ef ris Hoh: 
in the view of this law no other hope. ger have 
blic character in refpe of war. 
_ ©" "*Grotius extends the notion of pode wr W 
war, Which begins from any magiſtrate whatſoever: 
and to juſtify this extenſive ſenſe of the words, he 
maintains, that even inferiour magiſtrates, fince the) 
are appointed for the defence and ſecurity of the 
people in their ſeveral diſtricts, muſt in conſequence af 
their appointment have a right to make war, whet 
the defence and ſecurity of that part of the peopls 
_ Which is committed to their truſt, requires it; unkh 
they are id under fore pate reſtrain by vill 
LIN IR es y — n 
le 
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ob oye ER AB: 
in war, it was proper to conßne the richt of making 
| war to the ſupreme executive body, which has the care 
| of the whole. But the contrary: opinion is more con- 


S . „ 


of an inferiour magiſtrate does not leave 
him a Ihr to make war, till ſome poſitive civil law 


have no right of making war, unleſs thus right has 


. - 


quence of ſocial union the exerciſe and direction of che 
—_ force belongs to the collective body of the 


5 


2 


nothing but a poſit; 
itſelf in *_— the conſtitution, or by the Jegiſlative 
body, which, after the conſtitution is ſettled, acts for 
the callelive body, can naturally authorize any parti- 


it, that is, any executive body or any magiſtrate, 40 
exerciſe and direct the common force. A magiſtrate, 
who is appointed to act in the internal or civil 


at home, and is reſtrained by the nature of his offige 
kom uſing it any otherwiſe even at home, than under 
the direction of the civil law. Such a magiſtrate there- 
fore has no more right to make external war, than a 
private perſon. And the uſe, which he js authorized 
t make of the public force at home, to put the laws 
n execution, if it can be called public war at all, is 
ly public war by the ciyil law, and not by the law of 
| & 12 2 


ſiſtent with the nature and effects of ſocial union. The 


reſtrains him: on the contrary. ſuch magiſtrates. can 
been Sivan them by ſome poſitive civil law, In conſe- 


ſociety, and not to any particular part af this hody: 
ive appointment made hy this bad 7 


cular part of the ſociety, or any particular perſon. in 


branch: of the executive power, can only uſe this forge 
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TNST FETAPERS: "OF: 
nations. In the external branch o "— an 
the notion of an inferiour magiſtrate: or ſubordinate 
commander implys, that the ſociety" has appointed 
him to act, not at his own diſcretion, but under the 
direction of the ſupreme executive body. The nature 
therefore of his appointment; though he is a magi. 
ſtrate, gives him no right to begin an external war. 

But though all magiſtrates of one ſort, and all in- 
feriour magiſtrates of the other ſort, are reſtrained by 
the nature of ſocial union and the terms of their re 
ſpective appointments from making war; it may be 
aſked, whether there are no caſes, in which this r. 
ſtraint is taken off, and conſequently in which a wa, 
that is made upon the authority of any magiſtrat 
whatſoever, will be a public one? Grotius mentions 
two caſes, which he ſuppoſes to be of this ſort: fit, 
when the ordinary officers of a magiſtrate are ſufficient 
to reſtrain a few diſobedient ſubjects without hazarding 
the ſafety of the whole ſociety; or ſecondly,” when 
ſome immediate danger ariſes, which will not allo 
him to have recourſe to the ſupreme magiſtrate for lis 
authority. In the firſt of theſe caſes our author proceeds 
upon the principles, with which he ſet out; that all mz 
giſtrates are naturally at liberty to make war, if the 
are not reſtrained by ſome poſitive law; and that the 
| *defign of ſuch poſitive law is to prevent the ſafety al 
the whole ſociety from being hazarded by a perlo, 
-who is only entruſted with the care of a part: fron 
"whence he concludes, that where, without hazarding 


the ſafety of the whole, any inferiour magiſtrates i 
the help of their ordinary attendants can repreſs a fen 


rebellious ſubjects, the obligation of theſe reſtraining 


avs <_ becauſe the reaſon of them ceaſes, * 
m 
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NATURAL LAW. 
muſt certainly allow, that, where a magiſtrate has any | 
ordinary: attendants aſſigned to him by the public, for 
he purpoſe of uſing the common force, he has au- 
thority to employ them for this purpoſe; But this. au- 
hority extends no farther, than the nature and end of 
his appointment extends; if in any inſtance he uſes 
even the force, with which he is entruſted, i in any other 
manner, or for any other purpoſe, than is warranted 
by his appointment; this, as it is his own act, and 
not the act of the public, cannot be called public war. 
The reſtraint, that he is under, does not ariſe from any 
poſitive act of the law, but from a negative act of it; 
he has no right to uſe the force, chat is in his hands, 
x lis own. diſcretion; not becauſe any poſitiye law has 
reſtrained him from doing any thing, which as a ma- 
giltrate he might otherwiſe have done; but becauſe as 
a member of the ſociety he has no right to uſe the 


4 public force at all without the concurrenoe of the ſo⸗ 
on WY © + and conſequently, though he is appointed te 
1” * magiſtrate, he has no right to uſe it any farther, 


than the law has empowered: him. It is neither the 
equitable conſideration, . that he, who is entruſted only 
vith the care of a part, ought not to hazard the ſafety 
of the whole, nor any poſitive law made upon this 
equitable conſideration, that reſtrains an inferiour ma- 
gitrate from making war at his own diſcretion, The 
reſtraint ariſes at firſt from ſocial union, and continues 
even after he is appointed to be a magiſtrate, as far as 
the law has not taken it off by the expreſs. terms of his 
commiſſion, or by the nature of the magiſtracy, to 
aich he is appointed. And if the law has not thus 
gven him a diſcretionary power, however poſſible or 
however likely it might be, that the force, which he 
T9 - could 
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| | cold etert by his ofdinaty aiteridants, would tepd o 
ſtop an irrfurrection; yet he” for 2 
this force, as 4 magiſtrate, any otherwiſe than the hy 
has commiſſioned him: becauſe beyond his commiſion 
ke has no tnore fight,” than a private perſon; to judge 
Sour this poſſibility or this likelih60d and to act uy. 
| eee In the ſeeond cafe we agree with 
bur author, that an inferiour magiſtrate may uſe whit 
force he has at hand, to repel ſueh an imme. 
danger. as will not allow him time to have recour 
upreme executive body. But this act of force 
is no tore 4 public war upon account of his being 4 
a, than it would have been, if che ſume pri 
vate perfons, ke 48. wich km, had Bed Wide 
him. ' The force, which he enerts for this purpoſe, K 
: in exe) in g i he erbesdes the init, under which 
he acts 2 4 magiſtrate, is only private force. lt © 
not Bis authority, but a faifure of juriſdiction, = 
ROAD uy of the caſe, that makes 
force dae | e 
| ANCE ed Hibs been ald. it will wats 
huite, whether an inferiour magiſtrate, where he b 
not prefitd by any ſuch exigency, may make wat 8 
he ſees opportunity, upon a conjectute, that the ſi 
preme executive body would authorize him, if be 
was to ebnſult it. For an infetiour magiſtrate has 8 
fight to act with forte beyond his commiſſion. H 
therefore the natute of his office and the terms of hi 
ippointment have given him no difcretionary power: 
de has no right to act upon any conjecture, whid 
be makes, about what he might probably be auth 
fired to do, * was to bannt the de 
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Whereas the common benefit, which a band of robbers 


em. NATURAL AW. 
All wars of a nation againſt E 
not public wars. To make a war a public oney. both 


the contending parties muſt be public perſons; that is, 
it muſt be a war of one nation againſt another; and 


da mie 0004.54. u N en ave, fide, Wane 


nation. or public perſon is one of the parties: but ĩt is 
private on the other ſide; becauſe the parties on this 


ide are private perſons, who act together occaſionally 
and are not united into a civil ſociety. A band of rob- 
bers of a company of pirates may in fact be united to 
one another. by compact; and may have ſtipulated 


wich one another in this compact to be dies- 


ed by the common underſtanding and to act by 


de common force for their general benefit. But they 
we ſtill by the law of nature only a number of un- 


connected individuals; and conſequently in the view 


Jef the law of nations they are not conſidered as one 


collective body or public perſon. For the compact, 
by which they unite themſelves, is void: becauſe the 


matter of it is unlawful. The individuals, that form 


themſelves into a civil ſociety, are bound by their ſo- 
cal compact to purſue and to maintain a common be- 


| nefit ; FF 0 
ntended to be conſiſtent with the obligations, Which 


they are naturally under to the reſt of mankind. 


* company of pirates propoſe to themſelves, con- 
an doing ln the of nn 


eee ee ee When 


conſequently it muſt begin and be carried on by the 
| authority of the ſupreme executive body on both ſides. 
Where « ration. makes K 


iy n 2 
; 37 
"BS... Xt 
3 8 
— ? . 
25 6 
% 0 
— Ts % * x 
* > 
* P 4 
Ot OFF... 
* I . 
5 WI: - 
/ 5 6 
* 
Ps - N 
- 
* 


uſe of force to oppoſe the ar AHN thee 
ſupport thermſelves in the violation of them, and the 
magiſtra es, who are entruſted with the internal exe. 
cutive power, exert the civil force to repel or to repreſs 
them; this is a contention by force, and may there- 
fore be called war; though in our common way of 
ſpeaking we do not uſually give it this name. On one 
ſide it is a riot, or a tumult, or a ſedition, or an un- 
lawful reſiſtance. But 1 do not know, that in our 
language there is any particular name for it on the 
| other ſide. According to our authors notion of pub- 
lic war; this uſe of force on the fide of the'magiſtrae 
would be a public war, and the whole act of conten- 
tion, if we take in both parts, would be a mixed war, 
But in the language of the law of nations it is certainh 
neither public nor mixed. For this law relates only to 
the intercourſe of a nation with the reſt of mankind, 
and takes no notice of what paſſes within a nation, 
either between the ſeveral members of it, or between 
the body and any of the members. If the forte, 
which is made uſe of for theſe unlawful purpoſes by 
the members of the ſociety, ſhould be ſo great, as » 
make it neceſſary for the civil magiſtrate to take the en 
military force to his aſſiſtance; yet as long as this force 
is under the direction of ſuch a magiſtrate, the con- N 
tention is ſtill what it was before: it has no name on vu 
the part of the fociety, and is called a riot, or a tu- 
mult, or a ſedition, or an unbrefü reſiſtance, © on the 
part of the members. wut 
When the ſeditious members are is FE that 1 

| executive body is obliged to interpoſe and to take the f 
| Ons of the military force; this con- Mr: 
tention 
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tention is called a rebellion on the part of the ſubjects, 15 
ad may be called a civil war on the part of the ſociety, 
A contention by force is a mixed act of the ſame ſort 8 
ad may on each part be called by the ſame names, 
where. the ſubjects endeavour by unjuſt force to over - 
e the executive body on behalf 5 
interpoſes with . NS, force to 


n 


eee e 8 abſolute or limited” po 5 the 
matter in diſpute is the title to the crown, and this 
le has been left doubtful by the civil law, a conten= 
tion by force is a civil war on bath parts, Bur if the 
civil law has clearly determined the title, ſuch a con- 
tention by force is a rebellion on the part, that claims 
inſt the civil law, and a civil war only on ks 
that claims under it. 
Where force is made. uſe of by the 3 W's A 


/ Se S> 


— 
— 


ind, dil fociety to reſiſt ſuch tyrannical oppreſſion of the 
jon, WM eovernours, as is ſubyerſive of the ends of ſocial 
veen WY union; a war of this ſort cannot properly be called 
ce; A rrbellon; ſince this name imports a forcible oppoſition 


to lawful authority. And the preſumption, that civil 
orernours will always diſcharge their duty, has pre- 
vented mankind from giving it any name, which im- 
phs injuſtice on the ſide of the governours. Such 
E under the general name of a civil 
war, 
If any one ſhould aſk, whether theſe Rn wars of 
2 Civil ſociety are public, or private. or mixed? we 
uſt certainly anſwer, that, in the language of the | 
law hy nations, they are neither. For ſince this law 
5 no notice of what paſſes within a civil ſociety, as 
f Le galls hens bak a reference to the reſt of 
| man- 


3 
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mankind; Whos! o occ. o menti wars of this for, 
and therefore gives them. no name: it does not 6 
much as call them wars; and much leſs does it ru 
them under the heads of public, or private; or mixed. 
The reaſon, why fome writers have thought, that thek 

. contentions by force within a ſociety are not to be call. 
ed wars at all, may perhaps have been, that the law of 
nations does not call them ſo. But this reaſon is of no 
weight: fot the law of nations does not call then 
wars; not becauſe they are not wars; but becauſe they 
are ſuch acts, as do not come within f its view, and az 
it has therefore given no name to. They have cerrain- | 
Iy the nature of war; for they are contentions by force, 
Common uſage likewiſe has given them this name and 
calls them civil wars. And if, inſtead of attending to 
the preciſe language of the law of nations, we attend 
to the nature of the acts; we ſhall find, that civil van 
may be either public, or mixed, or private. N di 
war upon a doubtful title to the crown may be called 
a public one; becauſe the heads of each party are re 
ſpeftively conſidered by their own people as puble 
perfons. Where the contention by force is a rebellion 
on the part of the people, and a civil war on the part 
of the government ; this is a mixed war: one of the 
parties is under the conduct of a public perſon, and 
the other conſiſts of private perſons. And fince the 
people canndt act upon a right of reſiſtance, but only ſo 
far as they are not in ſubjection and the governour 
have no juriſdi&ion ; a civil war, which begins and 
-* cafried on upon this right, may be called a pf 
one: becauſe, where there is no ſubjection on one fic 
and no juriſdiction on the other, the perſons conce 
are in * * one another e perſons. 
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X. Public war is divided imo perſect and imperfect. 5 
The former ſort is more uſually called ſolemn accord- war what, 


ng to the law of nations, and che latter unſolemn war. called ja 

Grotius defines perfect or ſolemn war to be ſuch pub» r. 

lic war as is declared or proclamed. Indeed the very 

ume of war is ſo far appropriated by common uſage 

to folemn war, that, when we ſpeak of war, we are ge · 

nerally ſuppoſed to mean this ſort ; unleſs we add ſome 

term of diſtinction to ſhew, that we mean ſome other ſort, 

by calling it a private war, or a civil war, or a piratical 

var. Unſolemn or imperfect wars between nations, 

that is, ſuch wars as nations carry on againſt one an» - 

other without declaring or proclaming them, though 

they are public wars, are ſeldom called wars at all: 

they are more uſually nder; W e 

oc of acts of hoſtility. ,.. 
Thus we find, that to make @ war a Aalen one, 

wording to the law of nations, two things are re- 

quired: firſt it muſt be a public war; that is, the con 

tending parties muſt be two nations acting reſpectively 

under the direction and by the authority of their ſu- 

preme executive body: and ſecondly it muſt be pro- 

clamed, notified, or declared. The uſe of the common 

force of a nation by lawful authority to quell inſurrec- 

tions, or to repreſs rebellions, though we find, that 

there is ſometimes a declaration of war, at leaſt on the 

lde of the rebels, is not a ſolemn war according to the 

ku of nations; becauſe this law does not conſider ir 

6 a public war: and reprizals, though they are con- 

tations by force between two nations, and may there- * 

fre be called public wars, are not ſolemn wars; be- 


uſe they are not preceded * * and qe 
declaration of war. 


* Grot, L. I. C. III. f IV. 
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Perhaps anothe ition of folemn 1 var map h 
| $5424 which will Fes us in explaning the natural & 
| fects of proclaming or declaring war. A ſolemn ug 
is a war, which appears evidently to be a, national 4 
on both ſides, or to be the war of the whole collect 
body of one nation againſt the whole collectiye bod 

of another. This definition includes all that is ach 
in our authors definition. A war cannot be à nation 

act on both ſides without being a public one: and i 

cannot appear evidently to be a ere act vitho 
being proclamed or declared. | 

When a ſolemn war is * as it own, is al 
ed, a Juſt war according to the law of nations; Oro 
imagines, that this, appellation is intended to denoty, 
not that the law of nature or of nations allows only tu. 
fort of war, and forbids all other forts, but that thi 
fort produces, — guoſdan juris effeus,— certain effedy 
by the law of nations, which no other ſort will po 
duce, The effects, which he means, are imputs 
ty for what is done, and property in what is take 
We will enquire preſently how far theſe effects are pe 
culiar to ſolemn war, and in the mean time will en 
mine our authors opinion about the reaſon for giving 
the name of juſt wars to wars of this ſort. What h 
has advanced about the effects, which the law of nat 
ons allows to ſolemn wars, and about the reaſon it 
calling them juſt wars upon account of theſe effec 
he explanes by the two inſtances of marriages and w 
When the roman law calls the matrimonial union 
free perſons a juſt marriage; this appellatiqn, he {aj 
is not intended to denote, that the matrimonial union 
ſlaves, though this has not the ſame appellation give 

v Ibid. 
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em to have been called juſt marriages, not upon ac- 


"ORE 


yon. account of their legal perfection, that is, their 


n conformity to the ſtricteſt or higheſt rules, which 
tl he law relating to ſuch unions had preſcribed : whilſt 
mu ter matrimonial unions, though the law, as it. had 
ecu. forbidden them, allowed of their validity, were not 
Pied juſt marriages 3 becauſe they wanted this con- 
V0 SWrmity to the higheſt rules of the law, and were 
ken BW refore in the view of the law imperfect in their kind. 
e like manner one ſort of diſpoſition of a mans goods 
5 pon the event of his death ſeems to have been called 


juſt will, whilſt another fort was called a codicil 
thout the appellation of juſt ; becauſe the former 


ſe law had of ſuch a diſpoſition, or was attended with 


ing no more requiſites of law, than were neceſſary 
on make it a valid act, fell ſhort of legal perfection. 


| af The roman writers apply the word— juſt—to ſome 
„ and diſtinguiſh them from other wars, to which 


: 1 not give the ſame appellation. But when the 
former 


pit, is unjuſt or forbidden, but only that the former 
-oduces ſome effects or ſome claims by this law, 
ch the latter does not produce. In like manner when 
will, as it is diſtinguiſhed from a codicil, is called a 
it will by the ſame law, we are not to underſtand from 
ence, that making a codicil is an unlawful act, but 
y that this law gives ſome eee to a wil wn , 
does not give to a codicil, . 75 
But and nt a juſt marriage + at a Juſt will il might 
e this appellation rather from their nature, than 
rom their conſequences. Some matrimonial unions 


unt of the effects of law, which they produced, but 


| the qualities, that the law required; whilſt the latter, 
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s perfectly conformable to the ſtricteſt notion, that 


—B ĩð ET, 
deſigned to denote, that they produced any pes 


ning them, they were exactly conformable to the nl 
of their fecial law or law of arms. When they call di 
law the law of nations; we are not to underſtand fn 


of their own: they called it a law of nations; 


tercourſe of war; a ee eee e, 


acts, that are leſs perfect in their kind, will not yn 


kind. In this ſenſe we ſpeak of a juſt battle, a j 
army, and a juſt. volume, to diſtinguſh them from 
 #irmiſh, a ſmall party, and a pamphlet. Since ti 


ble to cc Cl oe, 
| ſtood: to denote, that my ve n 


mae is called a juſt one according to the lan 


effects of law, hut only that in the manner of beg 


hence, that it was a poſitive law eſtabliſhed by 9 
conſent of all nations. It was in itſelf only a civil h 


cauſe the deſign of it was to direct them, how ti | 
ſhould behave towards other nations in the hoſtile 


een g 3 
+4 os wav eee e as. i 
ones, upon account of their legal perfection or the 
exact conformity with law, produce effects, which oth 


duce: I only deny, that theſe effects of the law are t 
reaſon, why the acts are called juſt ones. And in d 
nying this I am ſupported by a very common ule 
the word —juſt. We frequently apply it both toad 
and to things to denote, that they are perfect in th 


fore actions are thus called juſt, to denote, the I 
have a general perfection in their kind; it is read 
ference to any law, this appellation ſhould be ud 


their kind, 
CCT *. 


i 3 . Afi 8 
id, as this law is only che law of nature applyed to 
he collective perſons of civil ſocieties, no wars could 
called juſt, unleſs they were moved upon ſuch rea · 
Ins, as the law of nature will juſtify: whereas in the 
t, that we are ebe about, reed 1 


nacb wan by this appellation of juſt; is aw 
The reader may probably ſee by this time 
her this Gnrntt Ut e eee the only 
roper objects of the law of nations; no contention 
j force is properly called war in the language of this 
, unleſs nations are the contending parties, that is, 


es it is a public war. But amongſt eng 
5 ns, ſome are imperſectly public. If one nation ſeizes 


he goods of another nation by force, upon account of 

ne damages, which the former has ſuffered from the A 
ere may likewiſe be other acts of hoſtility between 
won of reprizals, ſuch as the befieging of each others 
uns, or the ſinking of each others fleets, whilſt the 
ions in other reſpects are at peace with one another. 
eſe are public wars, becauſe nations are the contend- 
s parties, But as they are confined to ſome particu- 
mim are of the imperfe&t ſort, and do not 
me up to the higheſt notion of a public war, which 
aliſts in a war of the whole collective perſon of one 


ba 2gainſt the whole collective perſon of another 


| CATE ee NY 
Public: and it is this legal f rfection, from hen 
ſuch wars have the appellation of juſt ones: by callng 
them juſt wars we only mean, that. tl y are 
ones according to the law of nations. 


Juflifying XI. The law of nations conſiders 3 civil n 


— as a moral perſon, and all the ſeveral ſocieties of tie 
| world as ſo many diſtinct perſons in a ſtate of naturd 
equality. Since therefore an injury is by the law q 
nature the only juſtifiable cauſe of war amongſt indi 
Vduals in 2 like ſtate of equality; nothing but an in- 
jury will juſtify a war amongſt civil Week the 
of nations. But as amongſt individuals, ſo li 


amongſt civil ſocieties, an injury will make the ue 


force juſt, either before or after it is done. Force m 
be made uſe of amongſt nations, to guard 3 
injury before it is done; to ſtop. it, when it- is begin 


ning; to obtain ſecurity, that it ſhall not proceed; of 


to repel it, when it is near at hand. Abreu 
been done, it produces both a right to recover 1 
tion for the damages, that have ariſen from it, 10 
right likewiſe to inflict puniſhment in order to preve 
the nation, which has done harm new, ow." doi 
| the like again, e 
By the Wee a a © pots; | 


cauſe of private war, unleſs there is a plane deg 


of doing it and no other way of preventing it 10 
being done. And this law, when it is applyed to ci 
ſocieties, and ſo becomes a law 4 makes! 


c Grot, L. ll 0. . en. 
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— frm — to do injuries to its 
reighbours, | is no juſtifyable cauſe for them to make 
uur upon it, in order to ſtop the growth. of its power, 
lefore it has acquired ſtrength enough to give it an 
opportunity of i injuring them. For it is only the appa- 
rear deſign of doing an injury, and not the power of 
doing one, that makes defence by force lawful.” In 
lberations about war ſome regard may indeed be had 
v the probability, that a nation will grow too ſtrong 
for us, if we do not take care to reduce it in time. 
But this can only be regarded as a prudential cauſe and 
not as a juſtifyable cauſe of war. If other cauſes make 
: r juſt, this conſideration will make it adviſeable: 
ea rr this conſideration alone is not n 
nr if no injury has c eee 

The law of nations being the ſame amongſt civi 
ceties with the law of nature — no- 
thing but what is ſtrictly or properly an injury will 
utify a public war. From whence. it follows, that 
E nation makes war upon another only upon 
bunt of ſome neglect or refuſal of what is matter of 
— or of courteſy, or even of humanity, ſuch a 
Faris contrary to the law of nations. The falſe religion 
kewiſe of a nation can be no otherwiſe a juſt cauſe - 
& making war upon it, than as this religion has ,a&tu- 
uy produced ſome real and proper rs or re ate. 
lempt to do ſuch an injury. OE 

Not only ſuch injuries, as affect a nation » 
ſy in its collective capacity, f but ſuch * 
" Grot. L. II. C. I. 5 XVII. c. xxl. v. 
'* Grot, L. II. c. SxVI. L. i. C. xxv. 5 l. l. 
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ſuffered, affccts, either in kKfelk of in its cofequ " 


Rs _ ae parts of th 
— ein ain e 
88e te (pts 'bf boring 80 done to the perth i 
elf. But when! be ſpeak of au injury; which is dot h 
otie 15 members of à civil oY 
A joſtifyable eaſe of war; it is neceſfary to diſtin 
between what is a juſt cauſe of war inn reſpatt of u 
_ Hation itſelf, to which theſe members belong m. 
what is a juſt cauſe of war it reſpect of the nato, th 
has done the injury. As à civil Tociety is oblige! 
the ſocial compact to guard the tights of its i 
members 10 it is obliged Hkewiſe by the Harde comp 
to guard the common intereſt öf the whole. Vun 
therefore the injury, which forme of the member ln 
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the whole belety, or fuck 4 part, 4s bears à confds 
ble pro zortibþi to che whole 4 however K ih ii 
a war in refpett of 'the fratiön, wHith' his done the 
Jufy; it would Teitee"faltify the govertiouts'of the 
tion, to which thoſe,” Who Have fuffered the infa 
long, in reſpet of the duty, which they owe td 

own ſociety, if they ſhould Hazard the fafety of 
whole by a wat, and factifice the lives of wu 
hee fortunes of moſt bf their ſubjects to redreſs ſuch 
, Injury. In the mean time the duty, which the fot 
owes to its injured members, is not ſuperſeded, Tho 
the ſociety is not obliged to redreſs them by 
when this method of redreſs is inconſiſtent with! 
general intereſt 3 yet it is ſtill obliged to fecure® 
rights: and this obligation can be no otherwiſe © 
charged than by making them amends out of the! 
lic * for what as have —_— 
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em. NATURAL LAW. 
uſt cauſe. of war, we have mentioned the right of in- 
fiting puniſhment, where an injury has been commit- 
ted. And as * individuals have this right in a ſtate of 
, the law of nations gives the ſame right to te 

leere perſons of civil Tocieties. Where an injury. | 
has been done, a nation, like an individual, has not |. 
only a right to a reparation of the damages, which it 
has ſuſtained, but it has likewiſe a right, where there 
was any malicious deſign of doing-harm, to take ſuch 
meaſures with thoſe, who have done it, as may pou 
lem from doing the like again. = 
III. The law of nations does not ſuppoſe that . 
il ſociety muſt neceſſarily be a principal or an ac- ma . 
R done by any of its mem- ble for the | 
ters, For this law, whilſt it conſiders the ſeveral mem- f one 
hers as. parts of the collective body, does not ſuppoſe menen 
uch member to have no will of his own, or to be in- 45 1 
apable of acting for himſelf without the command or 3 
be conſent of that body. But though nation is n %s 
teceſſarily»an acceſſory to every injury, which is done 
ty any of its members either to the general body or 
t the particular members of other nations; yet it 
may make irſelf an acceſſory either * by conniving 
a the injury, whilſt it is committed, and neglecting to 
prevent it, or by protecting thoſe, who have done the 
mjury, againſt the juſt demands of thoſe, who have 
luffered it. By means therefore of ſuch connivence or 
ſuch protection a ſociety becomes accountable ſor the 
gimes or faults of its members. 

Amongſt individuals the faults of Grrants may in 
duny inſtances be charged upon their maſter ; | becauſe 
i See B. I. C,XIX, FIN, L. II. c. XXI. 51. II. II. 
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Race are under his authority, and it is his 6 £ 
take care, that they do not miſbehaxve themſelves. par 
upon the ſame principles the neglect of a nation, in nt 
preventing the ſubjects of it from offending, »yil 
make the nation a party in their offence ; for d 
nation, ſince they are under its juriſdiction, is obi. 
ged to take care, that they do no harm to the ut 
of mankind. But ſuch negle& does not make x 
nation acceſſory to the acts of ſubjects, that are in 
ſtate of rebellion and have renounced their allegiance, 
or that are not within its territories : for in theſe ci. 
cumſtances, the ſubjects, whatever they may be g 
right, are not under its juriſdiction in fact. The ln 
of nature, as it reſpects civil ſocieties, and is called i 
law of nations, is ſomething different in this mate 
from the ſame law, as it reſpects individuals. Servants 
are commonly under the eye of their maſter, ſo tht 
he has conſtant opportunities of knowing what th 
do: whereas ſubjects are not fo immediately m6 
eye of the ſociety, that is, of the civil governou 
who act for it; and conſequently many things, whid 
are done by the ſubjects, may eſcape their knowledg 
Now the general rule of law is, that no perſon, eitie 
individual or collective, can by means of any negle6 


in not preventing the fault of another, be an acceſſory 


: to the fault, unleſs he was obliged to prevent it, a 
| knew likewiſe, that the fault was committed : : for how 


ever he might upon other accounts be under a f 


obligation to prevent it; yet if he did not a. | 
it, he could not in this particular inſtance be und 
any ſuch obligation; becauſe no perſons obligation © 

. tends, beyond his knowledge. From hence it fol 
that the ſame law of nature, which charges, al 0 
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faults: i a. upon their maſter, will : 


3 fit T8 


Mic. : |; 4 4 
e an injury 1 committed; : f qation by b. 
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require reparation of damages or to inflict puniſhment, 
in order to defeat their right, makes itſelf a party in the 
injury. Connivence, or neglect to prevent an injury, 
cannot make a nation a party to the, injury, unleſs 


8- f 


mas within its tergitories, when the. injury was done: A 


te nations juriſdiction... But by, granting protektion 
to an offender it may become a party not only in 
ſuch injuries, as are committed by its own proper 


is territories. make themſelves temporary ſubjects, but 
in ſuch likewiſe, as are cominitted abroad either by its 
ovn ſubjects or by Reese. eh afterwards take 
refuge in its territories. nat 
But the law of nations, by * lering every 

lociety as a diſtinct and entire body, which is united 
into one collective perſon by a ſocial compact, for the 
purpoſe of ſecuring and advancing its own welfare 

dlows every civil ſociety . to have an excluſive "ar, 
Uttion over its own members: for it could not be a 
liſtint and entire body, if its members were ſubject. 
0 any other juriſdiction, beſides its own. Now the 


ation implys, that it has a right to judge for itſelf, 
bow far its own members are to be puniſhed, and 
whether they are to be puniſhed at all or to be 
pardoned, From whence it ſeems to follow, that a 

Kk z nation 


ſuch ons 4. 1 a e as were e top ae. | 


tecding the offender againſt. thoſe, w ho have a right to 7 


the offender is one. of its own ſubjects, or at leaſt : 


becauſe in any other circumſtances he is not under 


lubjefts, or by foreigners, who by being reſident within, 


notion of an excluſive Juriſdiction veſted in each 


W-. - 54 


'þ 


INSTITUTES Of , + 11 


o by not puniſhing one of its member, or by 
not ſuffering any one elſe to puniſh him, only exercify 
— —— 
the protection of a ſubject againſt puniſhment is, in 
this vie w of it, ſo far from making the nation a party 
in any injury, which he has committed, that it dif. 
charges the ſubject himſelf from all obligations, that 
aroſe from thence. But this difficulty, if it is one, 
ariſes merely from not attending to the nature of thy 
excluſive juriſdiftion, which the law of nations allow tu 
every civil ſociety. For it is only a juriſdiction within 
the ſociety itſelf, that is, a juriſdiction where none but 
itſelf and its own members are concerned, and conſe- 
quently does not extend to ſuch offences, as we att 
now ſpeaking of, to offences, which are committed by 
the members of one ſociety either againſt the body of 
againſt the members of another. Neither the natur 
of ſocial union, nor the conſent of mankind to conſidet 
civil ſocieties as diſtin and entire collective perſons, 
will give any nation an excluſive WORD, where 
wn offences are of this kind. | 

There is another N es in this matter, which 
of more importance Every nation has an exduſive 
property in its own tartitories No perſons therefore, 
Who are not members of it, can lawfully come thither 
without its leave. And whatever right of harmleſs pro- 
fit they might pretend, yet if the nation apprehends 
that it would be dangerous to itſelf to let them come 
thither, the law of nations does not oblige it to ge 
then leave. If therefore any perſon is found within 
its territories, who has committed an offence againſt 2 
foreign nation or againſt the members of a Tore 
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nation ; what is ſq ho fone with, him? The men. 
vhoſe territories he is, eanne juſtly puniſh him, if 


9 


| phat he hay done, though | 5's eg by the law of 


774 or of nations, is not forbidden by irs own civil 
ku. It would be dangerous to the nat 
fareigners to come into its territories wich an armed 
force to puniſh him: and conſequently, 4 es they cannot 
come thither without leave, fo in view go the ſafety or 
at leaſt to the peace of the ſociety, it would be wrong 
to give them leaye. And yet, if the nation ſcreens 
tim from puniſhment, it becomes a party in his crime, 


and gives thoſe, who are offended a juſt cauſe of ma- 


king war upon it. What remains therefore for the na- 
tion to do, is what the injured nation has a right to 
demand: he ought to be delivered up to thoſe, againſt 
whom the crime is committed, that they may puniſh 
tim within their own territories. This is the right. 
But how far a nation, that has been injured in itſelf or 
in its members, will chuſe either to inſiſt upon this 
right at firſt by demanding the criminal, or to ſupport 


it afterwards by force, if the demand ſhould not be 


complyed with, depends upon its own diſcretion. And 
if it is a general practice in europe, as Grotius affirms 
that it is, to waive this right, unleſs where the crimes 
ae very heinous; the practice has been taken'up upon 
principles either of political prudence or of tenderneſs 
towards the offenders: for whatever may have been 
eſtabliſhed amongſt particular nations by expreſs com- 
halts, there is no general law, which obliges all nations 
in the world, or. all nations aer to hold this 
conduct. 
We may obſerve by the way, that when a nation 
thus delivers up one of its ſubjects, this is not incon- 
SK ſiſtent 


n to admit 


1 


1 
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ſiltent wich the ſocial Aide's ſuch : for by 
the ſocial compact he-acquires only a vight to 8 
tected againſt ſuffering cavſeleſs harm, _ not a ugh 

to be protected in doing cauſeleſs harm 
When a ſtate delivers up an offending FE oy to 
pacify an enemy, and the enemy, either having ſome 
other cauſe of war, or being reſolved to make war & 
any rate, refuſes to receive him; * Grotius erquirs, 
whether he continues a member 25 the ſtate after t 
act, or whether it deprives him of his right of citizens 
ſhip? Cicero maintains, that the right of citizenſhip 
continues; becauſe ſuch a delivering up of a'membe 
is a fort of donation, and can therefore produce ng 
effect without acceptance. And undoubtedly, if ve 
keep to the ſtrict notion of delivering up, there en 
be no ſuch act on one part, if there is no acceptance 
on the other part: for the ſtrict notion of delivery ims: 
plys acceptance: where there is no acceptance, there 
may be an attempt or endeavour to deliver, but there 
can be no actual delivery. But the queſtion is, whether 
the act of the ſtate, though it cannot be ſtrictiy and 
properly called delivery, is not of ſuch a fort, as cut 
off the right of citizenſhip? Grotius explanes thi 
act to be nothing more than a permiſſion to the enemy 
to puniſh the offending member: and as the ſtate by 
ſuch permiſſion does not give any right to the enemy 
over the offending member, but only removes the im. 
pediment, which its own right of territory had laid 
the way of puniſhment; it cannot by this act be un- 
derſtood to deprive its own member of any right: for 
| where no right is given on one ſide, no right can be 
taken away on the cone fide. But ow is an imper- 

7” I» Ie” | 

fel} 


| a aten 5 15 act of the ſtate: does 
+ conſiſt merely in permitting iy San to phy 
im, but in withdrawing: protection. Scævola, as he is 
voted by Grotius, explanes it in this manner, and from- 
-nce concludes; that the member loſes his right of « ci- 
hip, or ceaſes to be a member, whether the enemy 
pts him or not: becauſe where protection is juſtly: 
15 wn, there can be no right of citizenſhip. We 
nay however reply, that the ſtate withdraws its pro- 
ction only for a certain purpoſe, and not abſolutely; 
r the purpoſe of putting it into the enemys power to 
uniſh the offending member, from whom protection is 
Nos withdrawn. In all other reſpects his right to pro- 
ecion, which is the foundation of citizenſhip, con- 
es. And if this purpoſe does not take place; as it 
es not, where the enemy fuſes to receive N * 
pht remains entire. | 
How far it would be ' lawful for a ſlate to Activity 
jp one of its members, who has committed no 
nme, in order to preſerve itſelf from being deſtroyed 
a powerful enemy, depends upon the claims ari- 
g out of civil union and not upon the law of nations. 
or we are not to enquire here, whether one nation 
at OY itſelf in making ſuch a demand upon a- 
r? but whether the nation, upon which the de- 
I is made, can lawfully comply with it? 
In ſpeaking of the power of a ſocicty over a whole 
fovince or any other conſiderable part of it, ®Grotius 
termines, that it has no right to alienate ſuch parts 
thout their conſent. For the right, which the ſociety 
over them, depends upon the original compact, by 
ich they united themſelves to it: and ſince the | 
'Grot, L. II. C.XXV, $111, m L. II. C.VI. $IV.V-VIL. 
| | terms 
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underſtood to haye given the fociety bo "his aft a righ 

to cut them off from it cauſdlely, and to Fo 
under the juriſdiftion of any other ſociet vp 
the ſociety has this right, the correſponding obligatin 
of the parts muſt be, not only an obligation t be 
rected by the will of the ſociety in ret urp for proteftiq 

but even to obey the ſociety, Where * obedience 
would put them out of its protection. He determines 
like manner, that a part canngt transfer its allegiang 
to another ſociety without the conſent of the ſociety, d 
which 1 it is a part. Neceſſity however would Juſtify the 
part in thus transferring its allegiance : becauſe the fp 
cial compact, like all other compacts, admits of the 
equitable exception of neceſſity. 3 

But here Grotius adds, that the part has f in this [ts 
ſpect a fuller right than the whole. Necelley, by ſuper- 
| 125 g the obligation of the ſocial compact, ſuperſede 
all ae juriſdiction. The part therefore, in theſe cir 
cumſtances, is under no other obligation towards tis 
whole, than it would have been in a ſtate of natur 
where there is no ſuch relation of part and whole, & 
ſubject and ſociety, and conſequently no obligation f 
one towards the other. But if this is the effect of be- 
ceſſity, if it reduces things to the ſtate of nature, a 
fo leaves no civil juriſdiction; the ſociety can wy ) 
extraordinary authority over any part of it, grounded 
upon the plea of neceſſity, to cut ſuch part off uh i 
general body, and to place it under a new and foray 
juriſdiction. Neceſſity, inſtead of giving the focr 
ſuch an extraordinary authority, 8 an end even i 
its ordinary Juriſdiction, = 
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| part a fuller or more extenſive right in reſpect of 


BoB cg, 


1 wrt, which ſo withdraws allegiance from one ſociety, 
7 ut itſelf under the juriſdiction of another, has no re- 
th on to the former ſociety, We do indeed call the 
8 2 act a transfer of allegiance: but what is done 


han as allegiance is withdrawn from it. Whether the 


Wart puts itſelf under another juriſdiction, by joyning 
telf to ſome other nation, or whether it forms itſelf 


per · 
ito a nation and ſets up a juriſdiction of its own, or 
cr rther the ſeveral individuals, that compoſe it, live 
e ependently afterwards in a tate of nature; the ſo- 


* theſe acts. If the part could of right withdraw 


1 

\ offi alegiance, any of theſe acts will be equally lawful. 
ne bc queſtion therefore about the right of any part of 

. ſociety to transfer its allegiance to another ſociety, 


nen it cannot otherwiſe be preſerved, amounts only 


thdraw its allegiance. And if neceſſity by ſuperſe- 


part and the whole are in the ſame condition, or 
e an equal right, in reſpe& of one another. For as 
teceſſity ſuperſedes the obligation of the part to pay alle- 
pace ſo a like Re will ſuperſede the obligation 


ens to be miſtaken in ſuppoſing, that neceſſity gives | 


| bociety, than it gives the ſociety in reſpeck of the 
For when a part of any ſociety transfers its alle» 
be, this aft, 95 far as it relates to this particular 
briety, is only the withdrawing of allegiance. What 
vllows this act, or what attends upon it, when the 


0 ſuch a transfer relates to this ſociety no otherwiſe, 


to which the part belonged, is not concerned in 


Þ this, whether it has a right in ſuch circumſtances to 


ing the juriſdition of the ſociety will give it this _ : 


of 
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olf che whole to give protection. Grotius chan 
miſtaken in his concluſion for want of Rating the di 
ſtion properly. He compares what the part docs 
cramferting its allegiance with what the whole doe 
when it alicnates the part. Whereas when the pu 
transfers its allegiance, this in reſpect of the-ſogiey ih 
only tlie withdrawing of allegiance, and ought * 
fore to be compared with what the whole does; wi 
it withdraws protection. In this compariſon Nas 
no difference between their reſpective rights: if neee 
ty by taking away the obligation of the ſocial comp 
allows the part to withdraw allegiance ; a like neceſt 
will upon the ſame principle allow * whole to yit 
draw protection. a 14 
This reaſoning may with very little enen 
| applyed to a ſingle member of a civil ſociety, wi 
though he has committed no crime, is demanded! 
an enemy. Though no perſon: has a right to art 0 
ſociety, to which he belongs, unleſs the public ei 
expreſsly or tacitly conſents, that he ſhould leh 
yet where the ſociety is in ſuch circumſtances, that pn 
tection, which is the end of ſocial union cannot be ha 
this neceſſity will ſuperſede the obligation of the loc 
compact, and will allow,” him to provide for himi 
by quitting the ſociety. A like neceſſity on the g 
of the ſociety, where it cannot defend itſelf, if it w 
dertakes the defence of ſome particular perſon, who! 
a member of it, will juſtify the withdrawing of pr. 
tection. This conduct of the ſociety will appear ti 
more reaſonable, if we obſerve, that it does no 6 
mage to the individual: for if the ſociety. could not c 
fend itſelf without deſerting him, it W could nd 
defend him, if it would, 


n the oak of Küng a ſubject differs from the | 
n of delivering him into the enemys. hands. "> 
Tu to deſert him leaves him at liberty to pro- 5 
e Orb r N well as he can. Whereas a 
ot to deliver him up implys an obligation on his 
rt to ſubmit to be delivered up, though he might be 
de to make his eſcape and to ſecure himſelf, and a 
fioht in the ſociety to ſeize him by force and prevent | 
him from clcaping, till it has put bim into * „ 
Dower. | 
* principle, upon which Grotius ſets out in exa- | 
mining this queſtion, is, that the ſubject, whom the 
emy ho demanded, is obliged to deliver up himſelf: 
and from hence he deduces a right in the ſociety to 
ompel him by force to diſcharge this duty; if he re- 
fules to diſcharge it of his own accord. It would in 
efect be to take the point in diſpute for granted, if 
Grotius, when he argues, from the obligation of the 
ſubje& to deliver up himſelf, to eſtabliſh the ſocietys 
right of delivering him up by force, had conſidered 
this obligation as a matter of ſtrict juſtice, which is due 
tom the ſubject to the ſociety. For undoubtedly the 
ſociety has a right to compel the ſubject by force to do 
whatever in ſtrict juſtice it can demand of him. So that 
to lay it down as a firſt principle, that the ſubject is 
under a ſtrict or perfect obligation to deliver up hims 
ſelf, is the ſame as if it had been taken for granted, 
or laid down as a firſt principle, that the ſociety has a = 
ſtrit and perfect right to deliver the ſubject by force, 9 
But Grotius only ſuppoſes, that it is an obligation of 1 
the imperfect ſort, a duty of humanity or benevolence | 
on the part of the ſubject, to prefer the preſervation 
«a multitude to his own ſafety. But if this is only an 
im- 


ſiaſety without preſerving the ſociety; yet the terms 


fubhect ＋ ———— — 
ral, where a duty is in its own nature of imperſect dd 
-Jigation, and there is no poſitive law, Which Ius ſo fr 
changed the nature of it, as to malte it a duty of tri 
| Juſtice, che law of nature gives no right to compel th 
performance of ſuch a duty. To this our author «6: 
Plys, that amongſt equals there is indeed no right f 
compel any perſon to diſcharge a duty of imperſ 


obligation; but a ſuperiour can of right compel un i 
_ - Feriour to the practice of any virtue wharſoever;, ad 

- this right 18 neceſſarily included in the notion of fups- 
riority. The ſtate therefore may lawfully deliver 
the ſubject by force, if he refuſes * 
perfect duty of delivering up himſelf. I ſhall not ul 

upon its being uncertain, whether in ſuch a diſtre 1 
condition of a nation, as is here ſuppoſed, a powe 
enemy, who makes this unreaſonable demand, wc 
be ſatisfyed, if it was complyed with: for ehough h 
- uncertainty might be urged as a reaſon, why the ful 
ject is not obliged, even imperfe&tly, to deliver up tin 
ſelf, becauſe by ſuch an act he might ſacrifice his on 


the queſtion exclude the ſuppoſition of ſuch an uncet 
. tainty; ſince the queſtion is not, what the ſociety bus 
right to do in order to try, whether it cannot prefer 
itſelf, but what it has a right to do, when a compli 

wich the enemys demand is the way and the K. 
to preſerve itſelf. Nor ſhall I enquire how far the ge 
neral law of benevolence would bind a man to give i 
his own life for the ſake of preſerving a multitude; de 
cauſe this is an enquiry, which is likely to introdue 
b much declamation on both ſides and little n 
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bon. Civil ſuperiority is a right of Preſe x tothe 

10 gegen et an tete, ae, dot 

te general good, and of enfe hat te. fo b. 

* MOVE mn cherefore allow, that where any duty, 4 
1. wich is haturally of nperfe obligatibn, appeats to i 1 


ite dl oy da wn mort Grd den de ett 
i compact to Preſcribe this duty by poſitive law: A 
e when: it is thus preſcribed, it becomes a duty of * 


ſti juſtice, and the fubjects may be compelled by 
firce to diſcharge it. But though we are ready to allow "i 
this, 1 do not ſee how Grotius can contend for it, ur 1 
eve from it, conſiſtently with himſelf: becauſe his +2 
general opinion is, that no civil authority can make uſe * i 
'of force to compel the practice of any duties, that are 4 
ef the imperfect ſort, and particularly to compel che 

practice of benevolence. His conſiſtency however is not 

the matter now in hand. If the principle itſelf is true, MT 
he may argue from it in this queſtion, notwithſtand- 

ing he elſewhere contradicts it, provided he argues 

from it rightly, But this is the point, in which he fails. 

A civil ſociety has authority to preſcribe duties of im- 

perfect obligation, and then to compel the ſubjects to 

obſerve them. But they muſt be firſt preſcribed by po- 

ſtive laws, before ſuch compulſion can of right be 

made uſe of: for till poſitive laws have made them du- 


* - Las 2 
* 


— 
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ive A bes of perfect obligation, they continue to be, what £8 
; "HY they were naturally, duties of imperfe& obligation, and = 


annot be exacted by force. If therefore our authors 9 1 
teaſon, upon which he endeavours to eſtabliſh the * 
1. Hl. o xx. xXx. © SeeB.II. CV. SV. 
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n ct as al, it —_ doin pH Ps 
are any ſuch, which have preſcribed by poſitive lay, 
that any ſubject, who is thus demanded by an enemy, 
ſhall deliver himſelf up. You may ſay, that a command 
of the public, which is given at the very time, will and 
in the place of a law, and that, if the ſociety has x 
right to eſtabliſh a poſitive law for this purpoſe, it hy 
an equal right to give an occaſional command for the 
—— purpoſe. But this is a miſtake : for what is e- 
-Joyned by. law relates equally to all the members of 
civil ſociety, ſo as to lay the ſame burden upon all i 
general: and it is merely accidental, if the law, wha 
it comes to be put into execution, ſhould affect on 
one member in particular: it had no view to him uf 
particular, but was deſigned to affect all alike, whenever 
they ſhall happen to be in the ſame circumſtances, that 
he is. But the burden, that ariſes from an occaſiond 

command, is originally deſigned to be laid upon one 
only: and without a freſh command the like burden 
will not fall upon any others, even though their i 
cumſtances ſhould happen to be the ſame with his 
Now each member is obliged by the ſocial compad c 
joyn with the reſt in ſupporting the ſtate and in x 
vancing its welfare. But this compact does not bind 
any one member to purſue theſe ends alone, and cd 
ſequently does not give the ſtate any authority to pr 
ſcribe, that any one member ſhall purſue theſe ene 
by ſuch occaſional commands as oblige him in pu 
. ticular, and produce no obligation upon the od 
members, even though they ſhould come into d 
. fame circumſtances, In military ſervice a ſoldier 8 
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— obable Wy of. hivdiſe. 'T bis g pearg at 
irt dent be an occaſional command of much the 
agiofy But a lde attention will ſhew 1 us the diffe- 
e between them. All the members of a civil ſo- 
ciety, who have voluntarily engaged to perform mili · 
ary ſervice, are ſubjea to the military laws of it, 
which, however they may be diſtinguiſhed by name, 
are part of the civil law. Theſe members therefore are 


en · 
AM of them obliged, as occaſion requires, to hazard 
lu ber lives in the ſame manner by maintaining ſuch 


poſts as they are ordered to. And what the command- 
ing officer does by ordering any particular perſon to 
pol of certain danger, is only a particular applica- 
bon of this general law. Thus the occaſional com- 
mand, which is given to an innocent member of a ci- 
i| ſociety, to deliver himſelf up to an enemy, is not 
ed in any previous law, which would extend } in 
ke circumſtances to all the other members, but is in 
he original deſign, of it confined to him in particular. 
Whereas: what may be called occaſional commands of 
uperiour military officers are in effect only the occaſio- 
7 applications of ſuch a general law to one particular 
jrion, as in its original deſign extends to all, who 
ball eyer be in the ſame circumſtances, that he is in. 
The topics, that are commonly made uſe of in this 
jueſtion, are, on ane ſide, that every perſon conſents 
en a member of a civil ſociety with a view to 
own benefit, and on the other ſide, that every 
nber of a civil ſociety is obliged to promote the 
clit of the whole. But whilſt I think, that a nation 
0. ll. e has 


c.ulety no otherwiſe conſents to this deſign, and nd 


; W bet — 1 do not 
that che firſt of theſe topics will eſtabliſn — of 
this opinion. For the private view, which a tnan bas 
10 his on intereſt, when he enters into a civil ſociety, 
s . not the proper meaſure of the ſocietys right over 
bim, or of his duty towards it, after he is become a 
member. The ſocial compact is a bargain between him 
and the ſociety: and in this bargain, as in all others, 
the mutual rights and obligations, which are Produce 
| by it, are not determined by the barticular | 
poſe, which led one of the parties to agree to it. Theſt 
Tights and obligations depend upon the mutual agree 
ment of both the parties, and conſequently cannot be 
Tettled without conſidering the views of both. A 
member of any ſtate might deſign to advance his omn 
particular benefit by becoming a member: but the ſo- 


— otherwiſe eſtabliſhes it into a right on his part, or ob- 
lies itſelf to concur with him in it, than upon cond: 
tion of his conſenting to ſecure and advance the genera 
good. Whatever extenſive views therefore he might 
have of obtaining his own benefit; the extent of fis 
night to purſue it, as he is a member of the ſociety and 
under the obligation of the ſocial compact, will de 
pend upon the limitation, which àriſes from this com 
Pact, and reſpects the ſecurity and good of adi 

Tie other topic However, which is commonly m- 
_ Uſe" of on the contrary nde of this queſtion, will 0 
prove, that the ſtate has à riglit to deliver up an inte 
cent member to an enemy, Who demands him. He! 
obliged, as he is a member of the ſociety, to prom. 


* 
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the benefit A d 5 
eee ee have 
x ſhare in common with all the other members, and 
which they according to the reſpective duties of their 
{veral tations are obliged to aſſiſt in promoting in com- 
non with him. And ſuch an obligation on his part 
cannot give the ſociety, which conſiſts of all the other 
members, a right to compel him to advance or ſecure 
z benefit, in which he cannot poſſibly have any ſhare, 
ad towards the advancing and ſecuring of which no 
member, beſides himſelf, contributes any thing, But 
i is time „h Signing: eee wide 
of nations. 
XIII. neee Members 
tes by the law of nations in any injury, that the ſociety of a nati- 
wes: for this law conſiders ſuch a ſociety as one col- cnbie 
blive perſon : and conſequently an injury, which, is for inju- 
te a& of this collective perſon, mult in the ner AH. 
this law be te. cancucrent act of its ſeveral parts or 
members, | 
ae racer che af of that nation is 
Je immediate and direct act only of the majority; 
wilt the minority of the members, who are over - f 
ned by the majority, diſſent from it. And in like 1 
manner the act of a nation under other forms of go- | 
ernment is the immediate and direct act of the ſu- 
perne governours; whilſt the ſubjects either know 
thing of what is done, or contribute nothing to- 
kwds it by their conſent, or perhaps diſapprove of it. 
How therefore can the law of nations be the ſame, as © 
vide matter of it, with the law of nature: ſince the 
ner law makes thoſe parties in an injury, who * ; 
* Grot. L. I. C. XXI. $VII. 7 
Me: never | 
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i never imm diately or directly conſented to it, o 
: whoſe conſent was of no moment in prodocing if 
3 3 What we have a elſe where ſaid about the nch, 
= civil laws will help to explane this matter. No pero 
BH 7 i Carly obliged to any thing, beyond” what the 
| law of nature preſcribes, without his own conſent. Bi 
| in a civil ſociety the ſeveral members are obli ged by 

'_ ne civil laws of it; though theſe laws differ in the 
matter of them, from the law of nature, and are eſts 

bliſned in a Perfect democracy by the majority, without 

the direct or immediate conſent, or rather againſt he 
immediate and direct declaration, of the minority. Fat 

thoſe members, who are in the minority, have, inth 

ſocial compact, which made them parts of the ſociety 

- conſented to be concluded by the general act of d 
Whole, which, if all and each of the members do 

- concur, is the act of the majority: and this remotet 

indirect conſent will naturally make the act of the n 

jority their own, without their immediate and din 
concurrence. Under other forms of civil governme 

there is a farther act of conſent, beſides that, whit 

joyned the ſeveral individuals into one civil foci 

this ſociety, after it is formed, agrees to veſt the 

preme civil power in certain governours, or to g 

theſe governours authority to act for the whole. 

what ſuch governours do, in their reſpectine dep 

ments, is, in conſequence of this remote and indi 

505 4 'Teonſent of the ſociety, the act of the ſociety itſel, 
of all the members of which it conſiſts. Theſe d 


pacts may in the firſt inſtance be called private one 
roſpect of the great hody of mankind : they arc 
; "ris the ſociety itſelf, and ones, iv are not p 

4 See B. II. C. VI. 51. eee os 
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of the beiety ate neither obliged nor have any fight 
to take notice of them. But they' become public by 


Ade general conſent of mankind to conſider every civil 
Mi ſociety in the ſame light, in which the ſeveral members 
ks of each ſociety conſider it, as one collective perſon, that 
Fi ; under the direction of the conſtitutional governours 
. and that acts by theſe governours. This general con- 
. ent is the foundation of the law of nations: and in 


ſociety, or by the conſtitutional governours of it, be- 


of the ſeveral members, even of thoſe members, who 


e not directly or immediately concurred in the 


a. becauſe by the compact, which eſtabliſhed the 


oreed to whatever is done oy the eee So- 
Adr 8 won 

7 an worp 1 yr Ay berlen, whe commits it, un- 
1 *two obligations. One of theſe obligations ariſes 
1 the effects, which the 1 injury produces: it does 
has to thoſe, againſt whom it is committed; and 
rom hence the authors of ir, and the acceſſories to it, 


a obliged to make reparation, The other obligation 
. nſes from the guilt of the perſon, who commits it, 
" *, from his diſpoſition to do harm: this diſpoſi- 


in lays him under an obligation to ſubmit to puniſh- 

nent, and gives others a right to infli ct it, Where an 
jury therefore is committed by a nation; the colle- 
ive perſon of the nation is bound to make reparation 
damages; and as far as it appears to have had any 
icious deſign of doing harm, it is likewiſe liable to 
puniſhment, But it is neceſſary to enquire, whether all 


'Grot. L. II. C. I. 5 II. 


conſequence of ſuch conſent, what is done by any civil 


comes, in the view of the law of nations, the joynt act 


evil conſtitution, they have remately or indirectly a- 
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n that has been done, and mg 
likewiſe inflict puniſhment upon them pwn 
oy! e ee 

We have ellemhere ſhewn, lat eren ful, hough 
it is of the loweſt ſort, will produce an fig 
maker repaiztion; and thar thoſe, who are in the lo 
| degree acceſſories to an injury are involved in this d 
_ gation, Thus far therefore m 
natural law, if, in conſequence of the general co 
of mankind to conſider nations as collective perk 
it charges an injury, which has been done by the pi 
lic, upon the ſeveral members of the ſociety, who 
parts of the collective perſon ; whether they immedi 
ately and directly conſented to it or not. There | 
 therefare no occaſion to have recourſe, as Gi 
has, to any law of nations, which is poſitive as tot 
matter of it, in order to make the goods of the me 
bers of a ſociety anſwerable for the damages, that by 
0 
ours of it. 
ut puniſhment is not juſt, where there is no gi 
nor can any act of conſent make it juſt by the lu 
nature, except ſuch an act of conſent, as is an & 
dene of a malicious temper, or of a diſpoſition to 
harm. Now the conſent, which makes all and cab 
the members of a civil ſociety parties in an injury, l 
the ſociety does, is only remote and indirect. Alla 
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reming part In this.oqnſen ot as ets = 9. 0 
— — harm: becauſe a civil 
aciety is formed. for ſuch purpoſes, as are innocent in 
rſpet of the, great body of mankind. And what- 
1 to 9 8 


aries is inferred — 1 
— conſltently with. the law of natuye, be 
emed an evidence of a diſpoſition to do harm. The 
of nations therefore, which is nothing elſe but the 
aw of nature applyed to the collective perſons of civil 
to be puniſhed ſeparately, for what is done by the ſo- 
ety or by the civil governours, either againſt their 
immediate and direct conſent, ox at leaſt wichout it. 

All and each of the members are fo. far parties in an 
injury, which is committed by the ſociety, as to be 
tely obliged to make reparation of damages: hut 
0 Page Ws who are the authors of the injury, or 
hare made themſelves parties to it hy their immediate 
ud direct conſent, can juſtly be puniſhed for it ſepa- 
ntely, In the mean time the law of nations canſi- 
G&ring the whale ſociety as one collective perſon allows 
tus collective perſaon to be puniſhed. för ſuch injuries, 
S argue any guilt, or are evidences of a diſpoſition to 
t harm, And though the innocent members cannot 
lh be puniſhed ſeparately for the guilt of the pub- 
kc, yet in the puniſhment of the public they will 
te ſulſesers, Nothing can juſtly: be taken from them, 
„ 5: which 


ſhare in the low, in acer of r es 
| n genere, nation may be: puniſhed Fir, 


cond way of rg a nation is — to 
a province, which he compares With 2 an ins 
- dividual by ſervitude; Or thirdly a nation may 
niſhed by depriving it of its public goods, ſuch 
wWoualls of its towns, its naval ſtores, or ſhips of 
or arms, or treaſure; and this ſort — 
he compares with the confiſcation of- the goods of a 
individual. The innocent members of the ſociety wil 
probably be in a worſe ſituation than they were bef Ire, 
or will be loſers; when the ſociety is puniſhed in ay 
of theſe ways. But what they thus ſuffer from their 
accidental connection with the ſociety, is no more to be 
reckoned a puniſhment, eee ſuf4 
fers by means of his accidental connection with-anothet 
individual, whe has committed 2 crime andis park 
— e e en uo” TI 3 
One ns. MIN The www of nations allows civil ſocieties 
tion may * ſame manner as the law of nature allows inch 
aft uid duals, to affiſt one another in war: and whatever n 
ther in à war juſt in reſpect of the principal nation, will m 
1 r jo likewiſe in reſpect of the alliſtant nations. 
Where two nations are at war, the law of natia 
will not only allow a third nation to give its aſſiſt 
to the party, which has a juſt cauſe of en bu. . 
* "= Thid., Grot. L. II. C. M. 5 IV. V. VI. 
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in its own abe by emering into a war in 
— col N will S one nation . 
oht to demand the aſſiſtance of another. But theſe 
mpacts muſt be ſo conſtrued as to make them con- 
ſent with the law of nature. A nation can nan 
ore bind itſelf by compact, than an individual could⸗- 
do what the law of nature forbids; ſuch compacts 
void, as far as the matter of them is unlawful: 
8 conſequently” no compact of alliance will oblige 
by nation to aſſiſt . in Wan- if. tide war is : 
wits ot tos 365 N rods aghy in e 
There is ſome room to wen Bert — 
d tyrannical injuries, which the ſubjects of one na- 
1 receive from their civil governours, will juſtify 
ther nation in making war upon thoſe governours: 
uſe by the law of nations every nation is one en- 
re and diſtinct body having an excluſive juriſdiction 
Fits own, and no other nation can of right take 
tice of any thing, which paſſes within it, and relates 
ly to its own members. Upon this account I can- 
* agree with * Grotius, that a war undertaken by a 
injured e mm 
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of reſiſting the governours, where they are thus in- 
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be nn erwiſe juſläfy a foreign mum hi 
—— war for ——— — 5 

as they are brought under its notice by a. requet I 6 
from the ſubjects. And if the ſuhjects have no right jul 


jured, they can have no right to make this requeſt; 


for- them. Grotius replys here, that where any perſa 
cannot lawfully do an act upon account of ſome im. 
pediment, which is merely perſonal and does not ariſe 
dut of the nature of the act itſelf; this act, if it wil 
be beneficial to the perſon, who 1 
doing it, may lawfully be done by ſome other pe 
who is not under the ſame impediment. Thus a minot 
is hindered by the perſonal impediment of his non · ag 
from going to law for himſelf; but his guardian, wiK 
is not under the ſame impediment, may go to law Jo 
him. And in the cafe now before us, the impediment 
which makes it unlawful, if it is unlawful, for ſubjed! 
to make war in defence of themſelves againſt the i 
ranny of their governours, is merely perſonal, an 
does not ariſe out of the nature of the act: for! 
general an injury is a juſtifyable-cauſe of war; and it 
nothing but the merely perſonal relation between i 
ſobjefts and their governours, that can be ſuppak?" 
render ſuch a war unlawful to them. But the ge 
| principle, upon which our author here proceeds, c 
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c. NAT. Al LAW, 
tbe applets this en 
one perſon cannot do an act upon account af 
ome impediment, which is merely perſonal ; it is no 
otherwiſe lawful for another perſon, who is not . 
rained by the ſame impediment, to do this act far 
kim, than upon a ſuppoſition, that this other perſon 
s not reſtrained by ſome other - impediment. If the 
ſubjeCts in any nation could not lawfully reſiſt the in- 
juries of their governours, the impediment, which 
makes ſuch reſiſtance unlawful, would indeed be mere- 
ly perſonal ; $4 een eme i 
making war in their behalf by the ſame impediment 
But there is che d n > why GE 
foreign nation: it is reſtrained by the law of nations 
from taking notice of any thing, that paſſes in a ſo- 
city, which is diſtinct from it, and has a juriſdiction 
vithin itſelf. This impediment cannot be removed 
vithout the requeſt of the injured ſubjects: and ſuch a 
requeſt could not lawfully be made, if the ſub- 
jets had no right of reſiſtance : for here their perſo- 
ul impediment takes place, and what they cannot 
kwfully do for themſelves, they cannot authorize 
mother to do for them. Thus the law of nations hin- 
(ers the foreign nation from taking up arms for the 
vjured ſubjects upon its own motion; and if the ſub- 
rs have no right of reſiſtance, there would be a 


FL 


1 perſonal impediment in their way, which would hinder 
for i them from calling it in to make war for them. - - 
] But upon ſuppoſition, that the injured ſubjects in any 


ſociety have a right to reſiſt the tyranny of the civil 
'gvernours ; as theſe ſubjects will have a right to make 
war for themſelves, ſo they will likewiſe have a right 
v ſolicit and to procure all che aſſiſtance, that they 
can 
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| only fo far as they are collective bodies of men unite 


of nature; and this law will not hinder any perl 


lawful in 


war. 
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ol! 2 right of ner ben cc ſocial med is brq- 
ken, or in ſuch caſes, as civil juriſdiction does not reach 


The law of nations therefore takes no notice of tbet 


comes up to the higheſt notion of war, in the view 


| perſons, or is a perfectly public war; and not beca 
it produces any effects of right by a poſitive = 
nations. The peculiar effects, which 7 Grotius ſup 
poſes to be confined to a ſolemn war, and to ariſe a 
of ſuch. a poſitive law, are impunity for what is dat 
and property in what is taken. If we would endeavdl 


claims, that they pretend to derive from it; we m 
indeed have recourſe to a poſitive law of nations, whic 
is not only different from the law of nature, but co 


practice, in order to juſtify the practice ieſelf, it 
more reaſonable to enquire how far theſe two cies 
are produced by the only law of nations, that has 1 
real foundation, that is, by the law of nature, a5 
applyed by poſitive conſent to the collective perſons 
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give them its affltance, the * of nations vil ng 
ſtand in its way. For this law regards civil ſocietis 


by a ocial drop phe and e by means of this com- 


caſes: "they only fall under the notice of the mere l 


from giving aſſiſtance to any other, who is injure. 
XV. We have * ſeen, that a ſolemn war is called 
jut one according to the law of nations, becauſe i 


the law of nature applyed to civil ſocieties as to mon 


to juſtify all, that nations do in war, and all d 


trary to it. But inſtead of forming a law out of the 


d ; 
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vil ſocieties, And erhaps in the courſe of this en- 
wiry we ſhall find, that theſe effects, as far as they; are 
conſiſtent. with, Ne ** not co fined to * * 
The un of nature 1 not t preciſely determined, how 
fur an individual is allowed to make uſe of force, eithe 
o defend himſelf againſt an injury, which is attempt - 
d; or to obtain reparation of damages, where he; 
50 did the damages, refuſes to make reparation; or 
o bring an offender to Juſt puniſhment, where. he 
olds out againſt i it. What we can collect from this 
eis only this general rule, that ſuch uſe of force, 

s *is neceſſary for obtaining theſe ends, f is not for- 
idden, If inſtead of ſuppoſing one individual to be 
Ping againſt another in the purſuit of theſe ends, we 
uppole a number of individuals to be occaſionally | "i 
combined on each fide, the rule will (till be the ſame: 

hatever one individual might lawfully do againſt a- 
other; a number of individuals on one fide may la- . 7" 
uly do the ſame againſt a number of individuals on | 
he other fide. The difference, between two ſuch par- 
js of individuals and two nations, depends upon the 
vfitive and general conſent. of mankind to conſider 
ery nation as a collective perſon. or moral agent. In 
number of individuals, who occaſionally combine to- 
ether, no one is a party in any act, unleſs he conſents 
o it or joyns in it immediately and directly: whereas 
i the law of nations each of the members of a nation 
$2 party in the act of the ſupreme governours, wich- 
ut ſuch immediate and direct conſent. Upon this prin- 
plea whole nation and each of its members may law- 
ly be treated as enemies in a public war. But it does 
"Gor Uf c.. „ ET ent 

N oh: not 
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fro r henee, "that « lhe member ar 

: — it ibs not follow, + chat we tay hu 
| fully kill any of them without diſtinction. For thi 
eral rule, which is derived out of the law of m 

is ſtill the fame: no other uſe of Weh & Bend, u 
ſides what is *nccefſary. We have therefore no right 
to take away the lives of thoſe parts or members d 

che adverſe nation, that we 1 
Vvichout proceeding to this extreme uſe of force. 
law of nature does not forbid the kifling of thoſe, wh 
are actually in arms againſt us, and cannot be reduce 
into our power by any other means. But if an any at 
or any ſmall parties of an army, come into the tem 
tories of the enemy, notwithſtanding they are a 
berty to treat the * inhabitants, who are not in arms, 1 
enemies, yet they have not a general liberty to H 
them. The plane reaſon, why they have not this g 
neral liberty, is, becauſe the death of the inhabitants 
who are not in arms, is not neceſſary for obtaining 
Juſt ends of war: and all harm, which exceeds what! 
-neceflary, is cauſeleſs harm. Even they, who ar! 
arms, whether they are the ſtanding armed force 
the-hoftile nation, or any of the other members of 
ho arm themſelves occaſionally, cannot lawfully | 
Killed, if they quit their arms, and furrender their pt 
ſons. It may be neceſſary, when they are thus in 0 
power, to guard againſt any future vs ee 
they might make to us, by taking their arms 
chem; or by compelling them to gide ſecurity, U Ib 
| eee eee e 
or during the continuance of the preſent war; @ | 
Brot. L. III. C,XI.FIl., *-Grot, ibid, — Cl 
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— = 504 groping ns wn — 
re inhee who are not in arins, may happen 
be killed. This is ſuch a chance of war, as the law 


den is lawful; the accidental conſequences, 


> effectually, are not chargeable upon the beſiegers. 
be inhabitants, as they are members of the adverſe 
jon, may be treated as enemies: and though the law 
xe e abi this harſher kind of hoſtile 
atment, if there was an opportunity of obtaining 
jr lawful purpoſe without it; yet where it was not 
ncipally deſigned, and was made neceſſary oy oy 
ins; does not condemn it. 
The exceptions to this rule of not killing thoſe per- 
s, who never were in arms at all, or who, though 


very few. If they are conſidered as members of 


ceſſary in the firſt inftance, than to get them into 
r power. The law of nature therefore will not al- 
us to go farther. But if they, whom we thus get 
Þ our power, have been -guilty of any previous 
me, for which they deſerve death, this law does not 
| i w/o hifi — any 'more than if 
I and we were mn "of no ee at all, but 
r ill in che original ſtate of nature 
————ͤ ling it a/Gnp ode 
Len; for a diſcharge of their duty to- 
bee is mm, 


Ibid. XVI. 


low from taking the neceſſary ſteps to carry on this 


nature will excuſe. For if the act of beſieging the 


have been in arms, have ſurrendered themſelves, 


nation, with which we are at war, nothing more is 


pat 
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againſt the, other. Ther _ 1 Koſhi ws 


vantage in putting a garriſon. to the ſnord-for bo nolding 
out long: as ſuch an exarggye might be a means 1; 
deter others from giving the beſiegers the ſame troub 
But neither this, nor any other motive of mere utility, 
will render it juſt to take away. the lives of thoſe, wh 
are in our power, and have not deſeryed to loſe then 
Neither is retaliation a juſtifyble cauſe. for killing pi 
7 ſoners of war: though our adverſaries ſhould hay 
killed the priſoners, whom they have taken from us, ti 
will not juſtify us in killing the priſoners, whom 
have taken from them. 
retaliation, only where they, who have done har 
are made to ſuffer as much harm as they have dong 
But to kill ſuch priſoners of war, as are in qu 
becauſe the nation, to which they belong, nas 
our countrymen in this manner, would be to d6 han 


to one perſon; becauſe harm had been done by and 


ther. An injury, which is done by a nation does 
deed communicate itſelf to all the members of th 
nation; and ſuch. a communication of guilt is all, t 
can be pleaded for the retaliation, of which we haye bee 
ſpeaking. But *Grotius.very truly replys here, that 
puniſh captives or priſoners of war in this man 
would be to puniſh them in what is their own as in 
viduals: whereas the national guilt, can only be cot 
municated to them, as they are members of the « 
fending nation: and conſequently the proper punil 
ment of it ſhould. only be inflicted on them as they 
members of the offending nation, and not as they 4 
individuals. If retaliation is not a juſt, cauſe for kill 


deen of war, much leſs will it be a 1 cauſe 
5 Ibid. 
Kill 


The law of nature allows d 
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— — mtr e which their 
"ation has engaged to do. But by their own volun- 
n act they can pledge only what is in their own 
wer to diſpoſe. of. They may give up their liberty 
z ſecurity for the fidelity of their nation: but their 
ies, though they are their own to keep, are not their 
ma to Aal one ntly cannot be Wen 


þ pledge. . 

Tie cane. 5 2 at of heidi 0 out . in a 
e is no perſonal crime in them, who hold out, has 
iy been hinted at. This reaſon will conclude more 
ungly in favour. of thoſe, who have only born arms, 
1d have given us no more than the common oppaſition 
var. The members of a civil ſociety are obliged. in 
meral, and thoſe members, that have engaged them 
tres in the. military ſervice of it, are obliged in parti- 
ur, to take up arms and to fight for, it at.the com- 
und of the conſtitutional governours, in the defence 
x ſupport of its. rights againſt its enemies from with- 
it, There is no crime in entering into the. ſocial 
hac, from whence the general obligation to bear 
ns for theſe purpoſes is derived. This compact as 
wy, binds the ſeveral members of the ſociety. to 
the ends of civil union, is innocent in reſpe& of 
ant of mankind, - And if there is no crime in this | 
Wpatt, which would bind all the members alike.to 

| ge the duties of war, there can be no crime in 
puicular compact, by, which ſome of the members 
to diſcharge the ſame duties, inſtead of the 
. The conſent; by ich the ſubjects in general, or 
Ae loldiery in particular, lay themſelyes under theſe 
kill 0. II. Mm | | 1 
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governours, who ſpeak the ſenſe of the public, is th 
Et of the nation: and if the act is unjuſt, the guilti 
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obligations, is the only act, that can by the law af u 
8 eee e 
who bear arms. In conſequence of the general cc 
ſent of mankind to conſider nations as collective pes 
ſons, whatſoever is done by the members of a-naigh 
at the command of the public or of the conſtituting 


the view of the law of nations is chargeable upon th 
nation, and not upon the individual members. I 
now ſpeaking not of what will juſtify a man, wh 
bears arms in war, to his own conſcience, but of wh 
will juſtify him to the nation, againſt which he fight 
| at the command of the nation, to which he belong 
If the war is planely and notoriouſly unjuſt, the obll 
gation of the ſocial compact, or of any other compal 
will not juſtify him to his own conſcience: becauſe 
compact whatſoever can bind him to do, or excuſe hi 
in doing, what the law of nature forbids. And if 1 
was to fight as an independent individual, at his 0 
choice and upon his own motion; thoſe, againſt wha 
he fights, might look upon the act of bearing # 
againſt them in ſuch a war as a perſonal crime. Þ 
when they, with all mankind, have agreed to conii 
the ſeveral members of a civil ſociety only a | 
of a collective perfon, that act under the _—_— 
the common will of ſuch collective perſon; 

inexcuſable a man, who fights againſt . 
be, in the view of his own conſcience, or of tek 
of nature, which confiders him as an. individual, th ren 
cannot conſiſtently with this agreement, that is, u 

cannot conſiſtently with the law or” TOS, Al 


AL 1 AW. 


— — — — — 
gs are lawful in war by the law of W which by 


es conſiſts only in impunity, or that it is only 


he view of conſcience. But though I agree with him 
vs far, I differ from him in three particulars. Firſt, 


ich is purely poſitive, but from the poſitive: con- 
t of mankind to apply the law of nature to civil 


n made up of its ſeveral members. For though the 
of nations does in this inſtance grant impunity, 

err the law of nature would not grant it; yet this 
e kerence ariſes only from the difference of the per- 


rb, to which the ſame law is applyed. The law of 
| tu e to individual perſons would make it a 


e, not only in the view of conſcience, but like- 
wbe e in the view mankind, to fight in an unjuſt war. 


b of ſight, as it were, and to apply this law only 
peement charge the parts of theſe collective perſons 
tion eh any ſeparate guilt, for what is done under the di - 

eon of the common or collective will. Secondly ; this 
dpunity for what is done in war is confined to the acts 
the ſeparate members of civil ſacieties, and does not 
Mend to the corporate acts of the ſocieties themſelves. 
ir what nations do collectively obtains impunity 
the law of nations will appear hereafter. But we 
I obſerve here, that, if this law is nothing elſe but 

Mm 2 the 


g law mit nr ner be unlawful; and that this 


ernal to the view of mankind, and not internal in 
is impunity: does not ariſe from a law of nations, 


Ju "ran mankind have agreed to keep individuals 
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. ich 


Sey to public: ia — 
to acts of —. or to other acts of hoſtility. } 
giving the name of public war to reprinals or othe 
acts of hoſtility, which fall ſhort of being ſole 
wars, I ſuppoſe the reprizals to be made, or tend & 
of hoſtility: to be committed, by the authority ef 
if the members of the nation make reprizals, or c au 
mit acts of hoſtility, without being thus -authorize 
they are not under the protection of the law of nato N 
as they act ſeparately by their on will, ſo they are ſen 
rately accountable to the nation, againſt which they a 
this is no otherwiſe juſtifyable, than as it is made r 
ceſſary either by themfelves, if they make uſe of uo. 
againſt thoſe, who have taken them, or by 
who make uſe of force in their behalf, and rende 
impoſſible to keep them. And as we may collect in 
the reaſon of the thing, ſo it likewiſe appears i" 
common opinion, that nothing but the ſtrongelt 1 
ceſſity will juſtify ſuch an act: for the-civilized © 
thinking” part of "mankind will hardly be pe 
not to condemn it, ber nem ſee the err 
of it. FCFCCCCCCCCCCCCCC {ry oprotient it pe! 409 
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The lame * by. 8 to. ade 
qrlelves in judging, how far it is lawful to deſtroy. the 
of our enemies in a publie war, is the rule, by 


lawful to ravage or to waſte) their country. If this is 
neceſſary to be done in order to bring about the juſt 
ds of war, it lawfully may be done; but not other 
iſe Thus if the progreſs of an enemy cannot other- 
proviſions, - that are in the way: or if towns or villa- 
xs would afford them ſuch poſts, as would give them 
a conſiderable advantage againſt us, and we ume 
8 them from gaining theſe poſts, we 
j deſtroy ſuch towns or villages. To waſte a'coun- 
wy, unleſs arge ee I 

auſeleſs ham. £11) 11712091 140 
Under: eee ee a ee 
10 2 it: this may poſſibly/ not he 
fs harm; becauſe they, who plunder it, may ac- 
ire the goods, which they take from the enemy: 
zd if the law of nature will give them, property in 
he goods, which are ſo taken; the ſame principle, 
wo mich len property is. atop Me the 


nquiry, how far fraud is lawful in war. The general 


termined, have been ſtated. * already. 
' Theſe rules, which are derived out ak the jaw: 2 
mure applyed to the collective perſags of civil 


y which the law of nature _ ud: Gm the 
OW c. XIV. 5 HI. V et M i 61 
M m N ys rigour 


hich we muſt be guided in judging, how far it is 


1 hall ne Amin che coded — n 2 
cls, upon which. queſtions of eee to be 


hcieties, are repreſented by Gtotius as temperaments, 


IR 


| ve law of nativiis.” He grant, 
that they are ſuch His as 4 nation muſt/obſcrye: 
it regards hat is intrinſically juſt but contends, that 
there is a poſitive law of nations, Which allows à grey 
licenſe, and gives an "extrinſic juſtice to what 5 def 
in ſolemn wars, though theſe rules are exceeded. M 
have already ſeen, that there is no eauſe, or no legily 
tive power, by which ſuch a law could be producai i 
eſtabliſned, and may now enquire, whether che efſecb 
of ſoch a lw am de trace dut im tung eu- zorn 
n which is * to folemn nen e e ah 


Juſt war; which' winkally" — to 3 on, 
whether they are internally juſt or not. For the na 
l. juſt war, as it is appropriated to ſolemn wars, wi 
out regarding the cauſes, upon which they are mon 
is not intended to denote” any external Juſtice, which 
purely poſitive law of nations allows promiſcuouſſy i 
all ſuch wars; it is only intended to denote, that ſud 
wars are perfect in their kind, or come up y ug] 
. eſt notion of a war of nations. 
In the practice of — are at war e 
oaks; all rules, which ariſe out of the law of na 
are indeed ſometimes exceeded. The ſlaughter, » 50 q 
the army of a nation makes amongſt its enemies, is u 
always confined to thoſe, who are in artns, or to:thok 
"whoſe lives cannot be ſpared conſiſtently: . ˖ 
ſafety. Sometimes' no quarter is given to ſuch as ki 
render themſelves ; when it is not aner 04 
away their hves. Sometimes priſoners of war are k 
in cool blood; when there is no danger of their be 
reſcued, or of their riſing in arms 'againſt _ 
W e taken them, and have them in their p 
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&r gometime: in what are called military executions, not 
1 y the inhabitants of an enemys n who are 
* l b APA al ana 
a te murdered, but the ſlaughter is extended to women 
vel nd children. But though theſe and other enormities 
will in war; it is no conſequence, that there 
. % Düne lu of nations a eee 
0 awful, 


”. 
” 


ations, and that this general licenſe of tranſgreſſing the 


ever, even to ſuch as are internally unjuſt, in which 
xe law of nature is fo far from allowing outragious 


u, and the uſe of outragious and unneceſſary force 


a ny war, is criminal by the law of nature; and neu · 


ral ſtates, or ſtates, who are not concerned in the war, 
might, if this law was the rule, by which nations are 
* in their conduct towards one another, puniſh 
be offending nation for ſuch criminal uſes of force. 
1 t ſince in ſolemn wars theſe criminal uſes of force 
ig 10 dan impunity „ that is, ſince neutral ſtates do not 
the aterpoſe. to —_ a nation that is guilty of them, 


may be either in their internal cauſes, or in the 
ner of carrying them on, have an external juſtice 
n the view of nations, which can only be given 
point to be conſidered here is; whether this is only an 


ly -I. c. rv. 5 Iv. 2 
Mims | right. 


e — „Gwdus 8 5 ac 2 | 
. is, that, however criminal theſe practices are by the 


r unneceſſary. force, that it does not allow the uſe of 
m force at all. The uſe of any force in an unjuſt 


an, that ſuch wars, however unjuſt 


em by ſome. purely poſitive law. The principal 


oe ®punity in fact or mn. is an impunity of 


331 


done in amm F 
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right. Though neutral ſtates do not in fact in 
poſe to- puniſh- ſuch uſes of f. ce in war, as th 
ternally criminal by the law of nature; it is no 
quence, that they have no right to interpoſe. Ther 

a prudential reaſon which will operate in. this may 
as univetſally as a law. Neutral ſtates cannot Puniſh 
the injuſtice of what has: been done in war without e 
gaging themſelves i in a war with the ſtate, which they 
undertake to puniſh, - And an impunity, which thus 
ariſes in fact from the regard, that every neutral ſta 
has to its own ſafety, is no evidence of a poſitive lay; 
which has given an external rectitude to whatever ig 


impunity. 0 

Grotius, When Hes 3 this e 
| conſiders it, not as the immediate cauſe, which n 
ſtrains neutral ſtates from puniſhing what has ben 
done unjuſtly in a ſolemn war, but as a general mo 
tive, which induced all nations to lay themſelves ui 
der ſuch a reſtraint by a poſitive law. If ene 
which neutral ſtates have to their own ſaſety, is the in 
mediate cauſe of this reſtraint, it is only a reſtraint in 
fact; they are at liberty to judge for themſelves, ht 
far it is conſiſtent with their o] ſafety, or condudy 
to their own intereſt, to intermeddle in the quarrels u 
other ſtates, and are farther at liberty 10 act upon thi 
judgment, either to intermeddle or not, as they thi 
proper. But if it is only a general ——— 
duced. all nations to eſtabliſh ſuch a reſtraint by a pol 
tive law; they will then be under a reſtraint of right; 
and whatever their own intereſt may either allow of a 
recommend, they will be obliged to overlock wh 
ever is done by other nations in a ſolemn war, Wit 
ther | it is internally juſt or nt. 171 "hilt 
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kr of a — — 
at it will join with the ſufferers, or about its rigit 

put this declaration in execution; 'unleſs the unjuſt. 
is put an end to, or the unjuſt means of carrying 
— The civil governours of à neutral 
ciery may indeed in one reſpect be ſaid to be re- 

ined of right by what I have here called a pruden- 
| reaſon. They are obliged of right not to hazard 
e ſufety of their own ſociety in the quarrel of another, 


, and not e Roe! ne f nations; ie 


|| am aware; ine the pee eutral ſtate; 


nlidered rather as a defence of the ſufferers; than as 
puniſnment of the offenders. But it is not worth the 
i to debate, which of theſe two is the true nature 
ion of ſuch an interpoſition.” For if 


an evidence, that there is no poſitive law of nations, 
ich gives-an external juſtice to whatever is done in 
ſolemn war. If there was any ſuch law, nothing; 
uch a nation ſuffers in a ſolemn: war, could be ex- 
mally unjuſt in the view. of other nations; and con- 


lx interpoſe to defend the ſufferers. Since no perſon 
5 can 


it this reſtraint ariſes naturally from ſocial union, 
d from the truſt, which is committed to ſuch gover- 
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ilſt a war ſubſiſts, to check what is done in it a- 
inſt the rules of natural juſtice, is capable of being 


allow it to be only a defence of the ſufferers; it will 


quently no neutral ſtate could conſiſtently with ſuch 


it would be as en — xterm 
juſtice, to defend thoſe, who ſuffer in à folemn 9 
what is inconſiſtent wich natural or internal juſtice, 
to puniſn thoſe, who in ſuch a war do what is ;j 101 
ſiſtent with it. 10 en % "064 96 ee 
After a war is ended by the conſent of the ma art 
who! were concerned in it, there is ſome 
V, which reſtrains neutral ſtates from "king 
— what has been . 
whilſt the war laſted. It would in the common 
nion of mankind be thought no very juſtifyable re 
why one nation. ſhould make war ——— 
the latter had done ſomething unjuſtly in ſome | 
with a third nation, which is now pas bet 
which the former, whillt it e way int | 
reſted. But there is no occaſic nn 
to a poſitive law of nations. The —— 
| e and will therefore readily preſume, that noi 
juſtice has been done, or that all injuſtice which k 
been done, is made amends; for, where the pan 
who were concerned in a quarrel, have adjuſted i 
matter, that was in diſpute between them, to tht 
own ſatisfaction. Grotius mentions another | real 


Ws 1 
to take notice of any natural injuſtice, that has bett k. 


done in it on either ſide. But it is a reaſon, which ben 
founded in nature, and will operate as a law with 
the aid of poſitive inſtitution. When the parties uon 
war are reconciled to one another, ſo that no compi 
is made on either ſide; neutral ſtates cannot have iu 
evidence of what has been unjuſtly done in the var, 
n chem to d inflict en any 


ILI 


— Spun — if it was done 
in war deſignedly or out of choice, is allowed of 
, this law, if it was accidental or neceſſary. With · 
ta fuller and clearer” inſight therefore, than neutral 
tions can have into the cauſes and occaſions of what 
deen done in 'a war, after the parties in it are a- 
d, they cannot determine, whether it has crimi- 
ulh Wendel what — of nature © WON! of, "od 
puniſhable or not.” Wie LITE 
But whether the im! punicf for what 
ur is an impunity in e in 1 fact, E 
vt ſeem in the practice of mankind to be peculiar to 
llemn wars. For it is as unuſual for neutral ſtates, 
lch are not concerned in a quarrel between two na- 
ns, to puniſh either of them for what has been done, 
en the war, which they make upon one another, is 
oerfect, en i begun a witk Ut the Wienke e 
in declaration, © get 
MT The ſecond Elite; that 


rotius produces, of a 
ech politive law of nations is, that in ſolemn wars 
ad de practices are not allowable, ' which the law of na- 
her does not forbid. The law of nature, where it al. 
os to take away the life of any perſon, preſcribes, 
, dus, no particular manner of killing him, 
v be leaves it indifferent, whether we kill him by ſome 
xn means, which he may be aware of, or by the ſe- 
means of poiſon or of aſſaffination. But the law of 
Wons, at leaft the law of more civilized nations, for- 
s the uſe of poiſon againſt an enemy in ſolemn war. 
obſervation, which our author here makes upon 
e permiſſion of the uſe of poiſon 1 in 1 the lay of ha- 
m c. XV XVII. 


ture, 
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ture, will help to explane this matter; It j 1 gebe 
give any petfor, Rona A. Fight to 


therefore, which gives. him no fuch opportunity; iy 

leſs generous way of killing him, than an open ata 
ing him an opportunity of defending himſelf is not d 
to him in ſtrict juſtice. What Grotius here ſays ab 
deſerving death wants to be explaned. Nc 
is by the civil law juſtly ſentenced to die, is prope 
{aid to deſerve death: and as the law of nature dy 
not preſcribe, ſo there is not, I preſume, am na 
principle of generoſity, which een ** rol 
death, rather than another; except only that hun 
ſuggeſts, and the law of nature requires, this pun 
ment to be inflicted without any unneceſſary to 
In like manner an individual may in a ſtate of num 
equality have committed ſuch a crime as to del 
death for it: and where he has thus deſerved to die, t 
who undertake to inflict the proper puniſhment up 
him, may, conſiſtently with ſtrict juſtice and with g 
neroſity too, put him to death in any manner, pt 
ded they obſerve the ſame r 
unneceſſary torture. But in a public war the ſold 
againſt whom we fight, are not guilty of any aj 
crime in what they do, and deſerve death no otherni 
than as they ſtand in the way of the execution of 
right, and cannot be put out of the way, or be brouy 
into our power, without it. And thus, . notwithſogwtul 
ing it is indifferent by the law of nature, in org mal 
ner a perſon, who has deſerved death, is killed, 
by poiſon or by open force; it does not abo, 
_ who fight DURA us in public war, may 110 15 
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| killed in any manner, In fighting upon the autho- 
ity of their Gates they commit no capital crime, a 
V rot properly, deſerve. death. Humanity therefore 
Squires, „ that we ſhould,not. put them to tem aca 
f ve can obtain the lawful purpoſes of war without it: 
xd generoſity 1 recommends. it. to us rather to run ſome 
h 5 eee lives, than to take away. theirs un» 
rſſarily. But by poiſoning them, we put them to 
bath at 1 whether it is necefſary or not, that 
ve take away their lives, wirhout trying whether 
e cannot ſpare them and yet put ſuch a ſtop to their 
poſition, as to obtain the lawful purpoſes of war. 
rom hence likewiſe we may underſtand, why the uſe 
f poiſoned weapons ſhould be more inconſiſtent , with: 
he law of nations, than the uſe of other weapons; not 
cauſe there is any putely politive law of nations. 
hich forbids the uſe of ſuch weapons, but becauſe it 
forbidden by the natural law of humanity; and gene · 


ing death, do not. bring it ſo certainly as theſe, and 


in the buſineſs of aſſaſſinating the commanders of 
ich we are at war, we may... diſtinguiſh, with 
Grotius between the perſons, who are employed in 
whether they are ſubjects of our on nation, or of 
ſe other, I they are our own ſubjects, the act cannot 
defended upon his principle, which is, that we may 


ws no difference as to the lawfulneſs of our act, 
ether it is done by many or by few, by a whole 


„ my or by «Giggle pa Bat a firſ n of this 
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ity : for other weapons, though they may probably 
ave even the wounded a chance of eſcaping with life. 


y kill an enemy wherever we find him, and that 


* 
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them under ſuch reſtraints, as are neceſſary to preven 
them from oppoſing us: fince therefore in order to 
prevent ſuch oppoſition it is not neceſſury to Kill ay, 
who are not in arms; becauſe they are in our pont 
and we can reſtrain them by other means; the conſe 
quence is, that we have no right to kill an eneny 
wherever we find him, unleſs he is in arms and reſift 
us by force. Thus the lawfulneſs of aſſaſſination i] 
public war will at leaſt be confined to thoſe, who ar 
in arms, and cannot be extended to any other perſons 
of the adverſe nation. In reſpect of thoſe, who are in 
arms, ſuch as the general of an army, or ſome other 
principal commanders in it; though the perſons, whom 
we employ, are members of our own nation, all that can 
be ſaid to defend aſſaſſination in point of generoſity is, 
that ſuch commanders either are or ought to be upon 
their guard againſt attempts of this ſort; and when they 
| | are engaged in oppoſing force to our lawful demand, 

1 there can be no great want of generoſity in'taking away 
| their lives by ſuch means, as it is their particular duty 
to be aware of and to guard againſt; But if we em- 

ploy their own people, there is nothing to be ſaid in 

excuſe for the act: it is killing of them privately in 

ſuch a manner, as they cannot be ſuppoſed to guar 

againft, and may in this reſpect, as to the want 0f 
humanity and generoſity, be reſembled to poiſoning 

and as the act is unjuſt in the perſons, who ure et 

ployed, this injuſtice will be communicated to us. v wig 

make ourſelves parties in ir by employing them. 

= XVI. In a war, which is internally Gaſt 8 an 
quired "A tion 1. take the perſons, ſo likewiſe it may lee 
| upon 
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cs. NATURAL LAW. 
;pon the goods of the enemies either moveable or m- 
moveable, as far as ſuch ſeizure is a neceſſary” means 
of bringing them to do what is right. But But Chat b. 
ted only for this purpoſe does not become the pro- 
y of the captors : the poſſeſſion is juſt, till che 
for which the goods were taken, is anſwered; 
but as ſoon as the claims of rr * | 
tofyed, the juſtice of the poſſeſſion is at an end. 
There are however three ways, by which a nation 
in juſt war may acquire property in the goods, which 
t takes from its enemies. Firſt a nation, that has been 
wured, has a right to reparation of damages. Repa- 
nion is made according to the law of nature, not only 


by recovering the thing, which we are unjuſtly de- 
hon WY ved of, but likewiſe, where the very thing cannot! 
te had, by recovering an equivalent out of the goods 


ef the perſon, who has deprived'us of it. And by the 
ky of nations this right to obtain an equivalent ex- 
tends to the goods of all, who are members of the na- 
wn, that has done the injury; not becauſe the goods 
« private ſubjects are by any purely poſitive law 
nade pledges to all the world for the good behaviour 
the nation or of its conſtitutional governours ; but 
becauſe, by the poſitive conſent of all mankind, the na 
fon, though it conſiſts of many individuals, is con- 
kiered as one collective perſon ; and in conſequence of 
tis general confent all the members of this collective 
bay are deemed parties in any injury, which the body 
Wes, as far as this injury produces a claim to repa- 
mon of damages in thoſe, againſt whom it is com- 
niued. ® If a nation makes war to recover reparati- 
u of any damages, that have" been dode to it; this 
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claim. to. ſuch, goods, as, are taken-in. ** wa 
place from the beginning of the war, to the extent q 
theſe Sanrerr — — begins a war cauly 
— ap injury from the enemy b fore he gary x 
this claim does not take place from the beginning yh 
cauſe the nation can have no right to an equivalent 
where it has ſuſtained no damage. However, ti 
claim, though it did not begin rr 
in the progreſs of it: for the war itſelf is an injury 
and conſequently the nation, againſt which it is made 
will have a right to reparation for all the damage 
which are done to it in the wa. * 
Secondly; a nation has a right to be od. the en 
5 pences, that i it — in a juſt war... Theſe expences at 
indeed ſo many additional damages: for whatever the 
nation is: forced to expend in recovering its right, $1 
loſs, which. is occaſioned by the fault of the eneny 
who witholds that right. As the nation therefore 
quires property in the goods, which it takes from the 
enemy, to the amount of the original damages, th 
occaſion the war, and of the freſh; damages, that u. 
done in the warz ſo upon the ſame, principle it . 
quires property in what it takes as an en | 
the current expenses, that are made in ne on d 
C 180 

-»Thindly a. a nation, 3 has, — * 4 cin 
may be puniſned, in the ſame manner with an indi 
dual, in the liberty of nature, by being deprived ofi 
goods. But whilſt the offending nation thus Jos f 
| goods, the nation, that takes them, will acquire p 
perty in them no other wiſe, than either by ig 
firſt occupants, or by receiving the goods as a rant 
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ne other puniſhment. Grotius confines this way of 
quiring property in war to fuch goods only, as be- 
either to the collective body of the tate or to the 


oper one: for though an injury, which is done by 
nation, is communicated to all the members of- it, as 

r as this injury produces an obligation to repare 
mages; yet the guilt of it, as it implys a diſpoſi- 
n to do harm, is confined: to the collective perſon 
the nation, and to thoſe particular members of it, 
o have made it rann own 1 57 _ immediate and 
ct conſent. 


what can be acquired in war by the law of nature. 
he contends at the ſame time, that in this in- 
ee there are plane traces of a poſitive law of na- 
ns, which extend the right 6f war. For in the ap- 
ved practice of nations, or at leaſt in ſuch practice, 


perty of the captors, though it is more than an 
valent far any damages, that have been done, or 
[ expences, that have been made; and this claim 


y juſt, but is extended to all ſolemn wars whatſo- 
7, whether they are internally juſt. or not. 
ut here we are apt to miſtake a right, which ariſes 
m the conſent of a nation, whoſe goods we have 
9 in war, for a right, which a poſitive law of na- 


tano . 111. C. vi. 5 . 
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which the offending nation redeems itſelf from 


— members of it. And this reſtriction is à very 


Grotius agrees, alle theſe are the proper Wale 


is not condemned, whatever is taken in war is the 


property is not confined to ſuch wars, as are inter- 


ns gives us to thoſe goods, merely becauſe we have 
en them, Though we had no juſt claim to them 


m the firſt, yet when we a peace with the na- 


3 
8 
4 
2 


tion, from which they were taken, e 
voalent for them, ſhould not be demanded, 


war, or the claim of a tacit conſent in conc 
peace, which gives us property in all ſuch goods, x 


ſides our detention of ſuch goods, as we have taken i 


that all goods, which are taken in war, ate not ſtrid 


able goods, ſuch as fortifyed towns, which _ 


The captors are looked upon, whilſt the war laſs, 
de only in poſſeſſion of them: and though this poſſel 


ſelves in a treaty of peace, than they could do ode 
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come our own. by the tacit conſent. 1 i 
without the aid of any purely poſitive law of nation 
The ſureſt way of trying, whether it is the clam d 


are taken in war, eee what ſort of a right w 
have to them, before peace is concluded. There is u 
law of nations, which forbids our enemies to conting 
a war, when no other cauſe of diſpute remains, be 


the war, beyond an equivalent for damages and expti 
ces. As the law of nature will allow this to be a jul 
cauſe of continuing a war; ſo there is no. pradice( 
nations, and no general opinion of mankind, that dt 
termines otherwiſe. But if any law of nations had gin 
us property in ſuch goods, the ſame law muſt neceſlani 
condemn the adverſe nation, for continuing a wa 
merely becauſe we would not give them up: fort 
deſign of ſuch a war would be to take from us wi 
the law of nations had made our own. This opinio 


our own by any law of nations, till peace is conclude 
that is, till ſome conſent either [expreſs or ' tacit | 


made them our own by the law of nature, ſeems to! 
the general opinion of mankind in reſpect of immont 


taken, or provinces, which have been over-run in 


on may help them to make a better bargain for thefl 
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property, which they, have in things of 


Le deerned to be precarious, till a treaty of 
+ has aſcertained and eſtabliſhed it. It is uſual in 


. 16 of peace tu mention ſuch immoveable goods 


em en expreſs conſent. We may therefore 
y condude, that the property, which the cap- 
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ni de returned; Whilſt moveable goods are of leſs 
dea equence, are in private hands, and, becauſe they 


ether been conſumed or have not been kept to- 


ce , eannot be returned fo readily. For this reaſon, 
at Oil? the property in che former is adjuſted by expreſs 
ul ah the property in the latter is left to paſs from 
orginal owners to the captors by tacit conſent. 

in what they have taken in a ſolemmn war, either 


t of parties, will lkewiſe give them property by 


In war, for want of a declaration of war: the cap- 
Mages and expences: if they have a natural right to 
dels or the tacit! conſent of the nation, from which 


Ang ap of Ae, to ind any poſitive law, 
255 Nn 8 2 ; which 


ſave means in what they have taken in the leſs per- 
t kinds' of publie war,” in reprizals or in other acts 
op which do not come up to the notion of ſo- 
acquire a natural right in an equivalent for their 
wing more, it muſt be acquired either by the 


doods are taken. And it will be difficult, either in 
practice of nations or in the general opinion of the 


* 
+1 N 
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Aeli and the captors, if they acquire property in 


e moveable goods taken in war, is lke- 
in the ſame manner. The only difference 

as immoveable goods are generally of the moſt 
; VWroctance, are in the hands of the public, and can rea- 


The law of nature, when thus gives the captors pro- 


n u quivalent for damages and expences, or by con- 


564 3 
- | which will prevent the captors of goods in 


of nations; they are left to guide themſelves by 1 
other law, beſides what obliges all nations, or rath 
the governours of all nations, in conſcience, and th 
is the law of nature applyed to the collective bod 


means. It is not more uſual for neutral * 
terpoſe in order to compel the captors to reſtore v 
they have taken in imperfect wars, than it is for the 


obſtructions from without in making the beſt barg 


nations may do, the nation, with which we are c 
ve have taken any thing from it in the way of 
may be ſaid of what is taken in a folemn war: the 


make peace with us, till we have returned the to 
or the ſhips, or the other goods, that we have 1 


other goods in the way of e without deck 
war. 
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perfect wars from acquiring property in them by the 
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to interpoſe for the ſame purpoſe, where the goods ( 
one nation have been taken by another in'a folet 


for themſelves, that they can, in either fort of Nears N 
whatever we may hear ſaid about a purely poſitive li 


of nations as if they were moral agents. It wil — 
thing to the purpoſe to urge, that whatever 


cerned, will enforce a poſitive law of nations, and 


prizal, without declaring war, will not make pe: 
with us again, till we have reſtored what was ſo taken 
an equivalent for it. For this with very little vari 


tion, from which we have taken it; if it an ftreng 
enough to ſupport itſelf, will be no more will 


from it in a ſolemn war, or an equivalent for th 
than if we had taken the ſame towns, or tips 
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In what 1 have here aid about the captors of gc 
in n wary I I would be underſtood under the name of © 
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rs to mean the nation, which takes them: for whe- 
ther the goods ſo taken, when property is acquired in 
dem, are the particular property of the individuals, 


unly no purely pofitive law of nations can naturally 
WW determine it: becauſe whatever other nations may have 
gllate the mutual rights of each particular nation and 
1 own members, muſt come from the nation itſelf. If 
n any particular nation the claim to what is talcen in 
ur has not been adjuſted by any written law, or by 
ay cuſtom, which is an unwritten law, or by any oc- 
alonal grants, we may reaſonably enquire, how it 
tught to be adjuſted upon ſuch principles as are found 
edin civil union. Since every member of a civil ſociety 
act in a public war as a part of the community, and 
not ſeparately as an individual, that is, in the right or 
upon the authority of the whole, and not in his own 


quence is, that, whatever he acquires, it is acquired 


of war, and private acts, to which the war gives oc- 
e non. He allows, that the acquiſitions, which are made 
ye u 
or . 
ſhips, 


i” 


neans of private perſons, are made for the public; 
a the private agents are here only the inſtruments 
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who take them, or the general property of the nation, 
of which theſe. individuals are members, is a diftin&t 
queſtion : and it belongs rather to the civil law, than 
p the law of nations, to determine this queſtion. Cer- 


igbt, or upon his own authority, the natural conſe- 
ir the community and not for himſelf. Grotius 
nakes a diſtinction in this matter between public acts · 


ads of the former ſort, though they are made by 


i the public: ſo that whatever is acquired by them, 
| vill accrue to the public, in On Jens mens... 


employs to > do. work for ne. accrues won, | 
ate his agents; and conſequently the fruits ot pr 
af the work belong to him. But as ſoldiers nk | 
poſſeſſion of the goods of eee they at 
battle, or whilſt they are doing what the ſtate has cor 
manded them to do; fo they or other individual men 
bers of the ſtate, may have opportunities of takin 
der any immediate command of the ſtate. When 
are thus annoying the enemy by che ian rh 
war, it is our authors opinion, that the — 
they make, are their own. But this diſtinCtion b 
What is done in the immediate ſervice of — 
what is done out of this ſervice by the general right 
every member of the ſtate to annoy the enemy, h 
no foundation in public war. For as public wars beg 
from the authority of the ſtate, ſo they are carryed( 
by its authority: every member therefore of the flat 
Who acts at all in ſuch a war, acts as en 

whole, and under the authority or in the-right of 
public: he is an agent for the public, or acts in f 
ſervice of the ſtate, whether — received any e 
preſs. command for what he does, or acts at his of 
een Gas od ee the 2 | 


1 N that Swale; which kite 
this diſtinction, admits of one exception. Whillt he c 
arm that what is taken in wat by any members 
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il ſociety, is the private property of the captors, 
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u adber things adhere to the ſoil and are parts of the 
rritory, are not uſually taken, and cannot uſually be 
opt, without armies and garriſons. But if the rule it- 
if was true; the reaſon, upon which he ſupports this 
xception, would not extend the exception univerſally 


wods are taken. For though it may be more di 


owns, than to plunder ſome few of the inhabitants, 
nd to ſeize their moveable goods; yet this is only a 
ar in fact, and not a bar in right, to the claim of pri- 
ie captors to what adheres to the ſoil and is a part 
the enemys territory. Private perſons will more ſel- 
sb em be able to take and to keep immoveable goods, 
on account of this difficulty. But if in fact they 
ave ever overcome this difficulty, and have been able 
0 take and to keep them without an army or a gar- 
t ion acting under the immediate and particular com- 
in U eee they will chen have a right to 
any e Tee e eure geen . 
ns oy vy right to moveable goods. 


re taken in war, ſhould accrue to the ftate, and not 
o the private captors; whether the captors act under 


hey were acting only by the general right of war, ang 


e goods, ſuch as provinces, or towns, or hat- 


5 al} immoveable goods, by nnn b 


c r private perſons to take and to keep provinces or 


74 


But there W eee - 


vs frogs particular commiſſion, or only under a general com- 


ers of moveable, or immoveable. The goods ſo taken are not 
a a, eee either to the ſtate or to the pri- 
; Nna Vate 


niſſion, from the public; and whether the goods are 


7 


yoate captors, whilt"the- war 0 
in ſuch goods is 


able for them o the enemy, it is natural, that & | 
Precarious property ſhould be veſtec 


the full property of the goods to thoſe, who had th 


| means accrue in the end to the ſtate itſelf. - 
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eftabliſhed it. In 2 


in the ſtate, the 
is, that the ſtate ſhould have the cuſtody of the got 
And as the effect of a treaty of peace is only to gin 


cuſtody of them before; the full property "_ mY h " 


I have here ſpoken of the property of all goo 
which. are taken in war, as ultimately transferred by 


conſent in treaties of peace, without having any n 


gard to what is taken for damages or for current e 
pences. As to expences, whatever a private Re fit 
is not immediately retained in the ſervice of the pal K 
lays out in a public war, whilſt he is carrying on fon 
particular deſign of his own, this is all expended vo 
luntarily and not through the fault of the enemy: m 
that this expence gives him no private claim upon ti 
enemys goods. The caſe of a claim to an equivale 
for damages done is rather more intricate : becauſe ¶ 
damages, for which a compenſation is due from 
enemy, are ſometimes. ſuch as have been done to n 
ſtate, and ſometimes ſuch as have been done to om 
particular members of it. What is taken from ti 
enemy to make reparation for damages done to 
ſtate in its corporate capacity, planely belongs to i 
ſtate itſelf, and not to the particular captors, wn 
members of the ſtate. The only daubt is about % 
is taken, upon account of damages, that have bel 
done to private perſons. And here it is plane, t 


unleſs the.captors themſelves are the perſons, to * | 
; 5. et 


goods —— gives oe 1 — 
them. But if the captors themſelves are the perſons, 
have been injured, it will be neceſſary to conſi- 
whether they make reprizals by their own autho- 
without any commiſſion either general or particu- 
from the ſtate, or whether they act under the ge- 
n ey eee ſolemn war, or under ſome par- 


0 ae nation without having any commiſſ 
al from their own, this caſe is out of the preſent 
tion: there is, by the ſuppoſition, no public war, or 
war between the two nations; becauſe, if there was, 
captors would act at leaſt by the general com- 
iſion of war, though they had no particular com- 
iſſon of reprizal. Tf they thus make reprizals at their 
n diſcretion, the act is their own, and they are an- 
d volf@crable for the juſtice of it. For though by the ſocial 
mpaſt they had a claim to be ſupported. by the 
on ble in obtaining reparation of ſuch damages, as 
Walen ey have ſuſtained from foreigners, yet if they will 
uſe tgndertake of their own accord to obtain it for them- 
Ives, it is their buſineſs to ſee, that what they do is 
to ti more than natural juſtice will warrant, and to ſup- 
t their own act, after they have done it. Since 
m ü erefore they themſelves are anſwerable for what they 
, in thus taking the goods of foreigners, the goods, 
to ch are ſo taken, are acquired for themſelves; and 
e public, as it is not concerned in the act of taking 
em, can have no claim to them. Where the dama- 
e bers, which the captors have ſuſtained, is the cauſe of a 
om war, the ſtate by thus undertaking to recover 
en aration of their damages makes itſelf anſwerable to 
the! them 


r commiſſion of reprizal. Where they take” 'the 1 


them for what they n e it recoven u 
paratien, In the mean time if they act only by the; 
: neral commiſſion. of ſolemn war, and Have no parte 


| a — than as parts of the ſtate: and nc 


| aue p property. FR — in the god 


whom reparation is to be made; for the fane ct 
miſſion, if it had been given to any of the other i 


— for their own intereſt. rn 


| eniplayta by the public, and conſequently what eit 
of them takes will naturally acrue to the nation. If 
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lar commiſſion to make reprizals woven. he 


which they take; not becauſe: they are the'perſons, 


3:&as, would have produced the ſame effect; nory 
becauſe they are the captors; for the goods, if th 
had taken them in a ſolemn war, without ſuch a cor 
miſſton, would in the firſt inſtance have accrued tot 
public; but becauſe the nation has conveyed to the 
its intereſt in what they take by the particular co 
the nation makes them its agents, but the nature 
the commiſſion is ſuch as n _ an nation 


The army or the fleet eee immediate 


is otherwiſe in any nation, if the ſoldiers have in # 
nation a right to the plunder, or the ſeamen to t 
captures, which they make; this right is e 
we” have already hinted, from an ed 
men eee eee priate 


„ 


int 1 r aaf thas written ene law of the 
cot by cuſtom, which is an — j 
N. wr — when a nation has expreſah 

ay or to its fleet property in what they wind ih 
der the grant is made occaſic 
\ civil law, if the army or the fleet ſnhould take a 
wa, or if the army ſhould over- run and ſeize a pro- 


ſdiction or paramount property of ſuch: toun or 
ü province. For the word -— property is to be 
atrued in ſuch a ſenſe as is ſuitable to the condition 
ns — to whom it is granted. Subjects have 
ay no other ſort of property beſides what conſiſts 
u fivate ownerſhip. The notion therefore of pro- 
r. when it is applyed to them, does not include 
| pen or paramount. — * onſeqr 


ain by means.of | ſuck a 8 e. towns or the 
el inces, which they have taken ;; the juriſdiction or 
ro mount property would, notwithſtanding the grant, 

cue to the nation. For a like reaſon, if ſuch moveable 
ure ock, as the army or the fleet takes in war, have by 


tei koma . ve ppt gf 

imply a claim to juriſdiction. 

lt is to be obſerved, that chougb in t of pere 

to. r property of ſuch moveable goc i a. 3 

a from an enemy during the war, commonly paſſes 

; ribs conſent from the enemy to the nation, which 

5 them z yet this is not neceſſary. A nation in an 

2 war has no _ to ee or to expences, 
and, 


onally, or made by a writ- 


wee ; ene by this grant to the 


uns or provinces, which they take: becauſe a 


1 
_ 


* 


— 2 


INSTITUTES or . 

d, even in a juſt wary i it may have taken more thy 
— expences amount to. Whilſt the un 
2 nation has of right — bu 1 
cuſtody of the goods, which it has taken. If there 
it N property of ſuch nie to, Yi 
vate captors, and the enemy, when he comes to-may 
peace; ſhould inſiſt upon reſtitution of what has beg 
taken more than is due; it might be a queſtion, why 
ther the: nation or the private captors are to male i 
reſtitution? In reſpect of the enemy the obligation ij 
make reſtitution reſts upon the nation: becauſe in x 
ſpect of him the nation is the captor, and what þ 
not fall under his notice. But if the grant, made 
the nation to the private captors, contained a reſem 
chat in caſe the enemy demands reſtitution of what i 
have gotten, they ſhall return it into the cuſtody « 
the public; they are then obliged to return it, or 
equivalent for it: becauſe they have no fuller right toi 
than they derive from the grant of the nation, and an 
ſequently hold it under all ſuch reſerves, as are conti 
ed in this grant. If there is no reſerve of this fort, f 
nation, though it is obliged to make reſtitution, has! 
other demand upon the private captors, than it 
upon all its others members, to contribute towards i 
reſtitution. An abſolute grant of property made 
the nation will bar all other demands. For though! 
has granted abſolute property, where it had itſelf a 
a precarious: property, this is its own fault, and 
not affect the claim of the proprietors. It would alk 
cheir claim, if they were reſponſible to the enemy: l 
cauſe in reſpect of the enemy, the nation could " 
give them abſolutę property, where its own prop 


V 


5 are reſponſible only t to ie nation 
ge, which the nation hs Made 4 h 
8 anten 2 on was ma 


on 
hes 2 
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carrying it on; the law of nature will allo thoſe, 
ho are priſoners to be made ſlaves by the nation, 
hich takes them ; that nn 
for which they are ſold, may diſcharge theſe demands 
Thus the acquiſition of priſoners of — : 
their perſonal labour, is made in the ſame manner and 
i wbjeR to the ſame rules with the acquiſition of the 
goods of the enemy. Deſpotiſm however, when it is 


a dus acquired, cannot include a right in the maſters 
"co diſpoſe of their lives at pleaſure. The captors have 


v right to every valuable conſideration, that the priſo- 
den can make over to them, towards reparing the 
the death of the ſlave, whilſt it is a loſs to him, brings 
no profit to the nation, that took him priſoner. And 
if the nation had no right to take away his life, no 
private owner, who claims under the nation, can have 

ſuch a right. » Grotius here follows the common 
opinion, that as the law of nations permits priſoners 

of war to be killed, ſo the ſame law has introduced a 
nght of making them ſlaves, that the captors, in view 
to the benefit ariſing from the Rus e of their 


* J. II. C. VII. * i, 


pri- 


* 5 — * — What pre- 
which a juſt war is made, are bound to repare the da- f ner pri- 


ſ f 
mages, that gave occaſion to the war, or char are done war from. 
nit, and likewiſe to make ſatis faction for the expences being 


ſlaves. | 


Iv | 
1 * 


i. 


become flaves, their Navery begins from the f 
Which the eaptors have over their lives. The m 
therefore may perhaps imagine, that the a 


after they are made ſlaves? the caſe irn 


But we have already ſhewn, that the principle, up 
which Grotius here ſets out is not univerſally true. 
nation has not, even in a juſt war, a general _ 
kill the priſoners; that it takes} The only ge 


muſt either ſuppoſe on the one hand, chat the lives d 


over ther lives from the firſt, and conſequently en 


— wie agaced to Tre ther wa, I 
this account of the means, by wick yin 


continues in their maſters, after they become ſuns 


right that it has over them, is the ame that i an 
over all the members of the adverſe ſociety : tr 
members, who are taken priſoners, are bound, a4 
the other members are, to repare the damages, whi 
it has ſuſtained, and to return the expences, which 
has made. Where it is inconſiſtent with the ſe 
of the captors to ſave the priſoners; they may lovfl | 
kill them. But it is impoſſible in the nature of th 
thing, that any queſtion ſhould ariſe,” whether if u 
priſoners have been reſerved for ſlavery in ſuch an er 
igency, the right, which the captors had over tie 
lives, whilſt they were priſoners; does not contitins 
78, that tie 
priſoners cannot be ſaved: for if they could be fave, 
the captors would have no right to kill them. We 


— 
< 
— 
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the priſoners ean be ſaved, conſiſtentiy with the ſife 
of the captors; and then the captors will have no fight 


have no ſuch right, after they are reduced to à fate « 
Navery; or elſe we muſt ſuppoſe thät che priſoner 
cannot be ſaved, conſiſtently with the fäfety of tht 


captors 3 and then though the captors have a "_ 
: 


— 
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x NATURAL LAW. 
+ away their lives, —— cannor continue, after . 
b binnen en k Cote ilaves; UCL uſe they muſt all 7 
and eee none will by let 26 
Le flaves of. The caſe will be the ſame, if we 
poſe, that an army has taken ſo great a number of | 
loners, that it cannot ſave: them all conſiſtently with 
own ſafety, and that it therefore kills ſotne and 
ies as many as it can. We cannot aſk, Whether the 
ion, to which the army belongs, has a right over 
lives of thoſe, who are killed, when they become 
ves? becauſe as they are killed, they never can 


! , come ſlaves : and as to the reſt, whoſe lives could 
» a8 preſerved, conſiſtently with the ſafety of the army, 
tber che nation nor its army had from the firſt any 
t over their: lives, and can therefore have no 


tight after they come into a ſtate of ſlavery. If 
are any particular priſoners, who have comimit- 
d ſuch a perſonal” crime againſt the nation, which 
s them, as deſerves death, though the general 
n &- lence of the ſociety, to which they belong, would 
8" it no right to take away their lives, yet a crime 
t dhis fort may give it ſuch a right. But if the nation 
ic che ad of killing theſe priſoners, makes ſlaves of them; 
ved "ever right over their lives it had before, by the 
t of making them ſlaves it parts with this right: for 
this act it nn to take Were labour m; 
their lives.. 
This is the mo law 8 pricbaes of war. 
r war are not ſlaves. But 
Kr lavery is prevented by the law of each particular 

Won, and not by any law, which all the nations of 
e have agreed to eſtabliſh amongſt themſelves, as 
een rule of their conduct towards one another. 
The 
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Dudu . 
—— a crime,” 3 onde ! me 
him to labour in the mines, or 5 J 


225 foreign plantations. And if the civil law of ul 
0 nation does not allow of ſlavery; priſoners of war, wi 


are taken by that nation, cannot be made ü 

There are however even in europe ſome remains of off 

right, which flavery produces over the perſons of pi 

ſoners of war. They are exempted from the laboy 

and drudgery of ſlaves; z but the nation, which t 

them, conſiders itſelf as having ſome right to thi 
perſons, and accordingly ſells their liberty at the pri 

of a ranſom, or elſe barters them away in exchange 

its own ſubjects, who have been taken prifonen 
war by their nation. This right would continue en 

after peace is concluded between the two nations; if 

the treaty of peace there was no expreſs ſtipulation fi 

a releaſe of priſoners. But as no profit is to be ln" 

from their labour, and it would be -a to ke 

them; there is always a prudential reaſon for re 

ſuch of them at leaſt as cannot pay their r: 
though no compact has been made about aw 

Effect of VIII. After what has been ſaid about public 
nora dhe effects of a declaration of war may be calil d 
war. derſtood. One effect of it is merely nominal.  Thouy 
every contention by force is war, and every contents 

of two nations by force, upon the authority of ut 
reſpective ſupreme governcurs in external matters, 

public war; yet in the more common language, n 

we are ſpeaking of the contentions of two natid 

ve call them reprizals or acts of hoſtility, and do i © 

give them the name of war, unleſs war has been 


x , 
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ation of two nz s emphatically war, ſo it is ſome · 
nes called elena and ſometimes juſt war. But this 
e of juſt war is merely nominal; it imports, that a 
when it is declared, is perfectly public, and not 
it has any peculiar ſort of external juſtice, or that it 
duces any effects of right, by a purely poſitive law 


d much leſs that it is of courſe internally juſt. - 
The only real effect of a declaration of war is, that 
makes the war a general one, or a war of one whole 
ion againſt another whole nation: whilſt the imper- 
| forts of war, ſuch as reprizals, or acts of hoſtility, 
l or are confined to particular perſons, or 
ngs, or places. In a ſolemn war all the members of 
nation act againſt the other under a general com- 
ſion; whereas in public wars, which are not ſolemn, 
ſe members of one nation, who act againſt the 
act under particular commiſſions. I do not mean, 
, when one nation has declared war againſt another, 
dea the members of the former muſt neceſſarily be at 
ty to act as they pleaſe againſt the latter. The 
ton, which has ſo declared war, has ſtill authority 
er its own ſubjects, and may reſtrain them from 
ing againſt the other nation in any other manner, 
n the public ſhall direct. So that, in conſequence of 
a reſtraint, none can act in the war, even though 
bas been declared, beſides thoſe, who have particu- 
orders or commiſſions for this purpoſe. But this 
(rant, and the legal neceſſity, which follows from it, 
they, who act, ſhould have particular orders or 
amiſſions for what they do, ariſes not from the law 


tations, or from the nature of the war, but from 
POL IL - De > the 


ured, — a 


nations, Which other public wars will not produce, 
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right to our own goods: the right to an equivalent 


tion of war is. in its own nature a general commiſ 


goods, which they have unjuſtly taken from us, or tt 


gainſt its ſubjects. For without a refuſal to comply vit 


INSTITUTES: OF B. l. 
the civil authority of their 'own country. A de 


to all the members of the nation, which has deck 
war, to act hoſtily againſt all the members fg 
verſe nation. And all reftraints, that are laid upot 
this general commiſſion, and make any particular or 
ders or commiſſions n. come from n i 
civil inſtitution... - 

1Grotius eee, We is commanc 
ed by the law of nature, what is matter of civil inſtity 
tion, and what is required by the law of nations. The 
law of nature, he ſays, when it is applyed to indiv 
duals in a ſtate of nature, will allow us to make uk 
of force againſt them, to puniſh them for any crime: 
which they have committed, or to recover our om 


defend ourſelves againſt any injury, which they are at 
tempting to do us, though we give them no notic 
beforehand, that we will make uſe of ſuch force. Bu 
before we can juſtly ſeize upon any of their goods aff 
an equivalent for what they have taken from us, th 

law of nature requires, that we ſhould make a & 
mand of our own goods. For our primary right i 


only a ſecondary one, and does not take place, till ti 
other is finally defeated. There is a farther realol 
againſt ſeizing upon the goods of a nation or of ſom 
of the members of it, upon account of any damages 
which we have ſuſtained from others of its member 
till we have demanded of the nation to do us jultice 


ſuch a demand,” the law of nature will not make t 
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dence, that it likewiſe requires a declaration of war: 
auſe a declaration of war is not fame thing 
tha demand to have juſtice done us, which demand 


war is void, that is, the war does not take place, 


, that we have ſuſtained. Grotius allows here, 


rd, This is not matter of ſtrict right, however it 
ye matter of bravery or of what goes under the 


te principle, given notice to the dee Wan 
the day and place of battle. 


each nation determines for itſelf by what officers, 


Wer ſhall be made. 

brotivs derives the principal obligation to declare 
' from a purely poſitive law of nations. This obli- 
on, as he explanes it, is derived from an external 
Oo 2 > pur- 


made in order to avoid a war. Theſe two acts may 
done at one and the ſame time: as when we de- 
xe war conditionally, unleſs our demands are ſatiſ- 
d: but ſtill they are different acts: the declaration 


mithſtanding the declaration, if the demand pro- 
ces its proper effect by obtaining reparation for the 
bake bur nature does not require a declaration 

war to be made in order to prevent all appearance 


deceit or of clandeſtine management, and to give 
adverſe nation an opportunity of being upon its 


Kon of honour :' as ſome nations have, upon the 


The formalities of declaring war belong to the civil N 
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tion jon a party in the offence of its members, and con 
"gt will not juſtify us in making war upon it. 
ut Grotius ſees here to confound two things, which 
« widely different from one another. I allow, that 
h eee | 
le, before it will juſtify a public war: but this is no 


Wat places, and with what oeremoales, a Seen 4 
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| purpoſe and not from any internal reaſom of nay 
| juſtice, A war, he ſays, unleſs it is declared, docs 
give impunity to the parties concerned in it, and d 
not give one of the parties property in what it tk 
from the other. But if by the parties concerned 
the war we mean the nations; neither the reaſon oft 
thing nor the common practice of nations vill g 
them any other impunity, or allow them any oth 
to obtain property in what is taken, where vr! 
been declared, than in the leſs ſolemn kinds of put 
war, which are made without a previous declarati 
Indeed in ſolemn war the individual members of a1 
tion, which has declared war, are not I 

the adverſe nation for what they do: becauſe the 
of their actions is chargeable upon the nation, 
directs and authorizes them to act. But even _y ff 
may be produced, though not in reſpect of al 
members of the nation, yet in reſpect of ſome of th 
without a declaration of war. For in the leſs fol 
kinds of war, what the members do, who act under 
particular direction and authority of their nation, 8 
the law of nations no perſonal crime in them: 
cannot therefore be puniſhed conſiſtently with thi 
for any act, in which it conſiders them only as the 
ſtruments, and the nation as the agent. 
Law of XIX. When two or. more nations are at wat 
3 = one another, the principal queſtions relating to ne 
ſtates that ſtates, that is, to ſuch ſtates as are not parties i 
. ee war, are; firſt, what theſe neutral ſtates may ( 
E. reſpect of either of the nations, which are at 
without departing from their neutrality ; and ico 


'T Soi. L. III. C. XVII. FL Hl. 


r conduct i is es in ata I | 

„ends the neutral fates: !. os 
The general rule in the firſt of bebe eee is, e 
xutral ſtate is not at liberty to give any aſſiſtance to 


. " 
which are at 
: | $5.5 a) 


* her of the ſtates, that are at war. This rule, when it 
aus generally expreſſed, is not ſo to be underſtood, 


if it was naturally unjuſt for a ſtate, which is for 
ne time neutral in a war, to joyn itſelf in the pro- 


dun ben we ſay in general, that a neutral ſtate is not at 
ey to aſſiſt either party; we only mean, that it 


of Wot aſſiſt either conſiſtently with its neutrality. But 
abe ve diſtinguiſh the notion of neutrality into general 
he particular; the rule in a particular neutrality will 
„ wh, or rather will require, a different conſtruction. 
is ee neutrality of a nation is general, where it is not 
f a) YR a party in a war. The neutrality is particular, 
of UU ere the nation has bound itſelf by compact to one 
6 { on the contending nations not to make itſelf a 


If the neutrality is only general; it is only in- 
05 8 ten with ſuch neutrality to give aſſiſtance to 


m : eer of the contending nations; that is, the ſtate, by : 


"ng its aſſiſtance to either of them, ceaſes to be-a 
as be ral ſtate, and may be treated by the other of them 


to ney vill then be a breach of compact and conſequently 
ties u injury againſt one of them, to give aſſiſtance to 
may A other. Or if the compact is made with only one of 
re at n, the giving of ſuch aſſiſtance to the other will 
4 econ breach of this compact: but to aſſiſt the nation, 
which this compact is made, will only be a ſim- 
breach of neutrality in reſpe& of the other. 

Oo 3 The 


eſs of the war to one of the contending; parties. 


a party in the war. If the neutrality is particular; 
a compact of neutrality has been made with both; 


7. to be exported out of its territories or be imported i 


ing to take part with either of the perſons, whos 
engaged in it. But to give aſſiſtance to one of thy 


ſo that it is not eaſy preciſely to determine, what u 


What are to be reckoned warlike ſtores ? G wit 


IN ST ITUTES C 8 

+"The ceafon of this rule 1 

things, and ſhews it to be a rule of the law of naw 
which may be applyed alike either to individu 

ſons in a ſtate of equality or to the collective peu 

of civil ſocieties, For the notion of neutrality in a M 

whether the war is private or public, conſiſts in l 


is to take part with that perſon, to whom ſuch aft 
ance is given, and conſequently 1 is nen with th 
notion of neutrality. _ | 

The neutrality of a ſtate abridges its liberty 4 
ding with either of the contending nations, but dy 
not wholly deſtroy this liberty. * Nothing is ind 
ſiſtent with the notion of its neutrality, beſides aſi 
ing one of them in the war. It may therefore ſuppl 
either of them with all goods, as if they were at pri 
with one another, except ſuch goods, as will help ii 
party, that is ſupplyed with them, to carry on the with 
more effectually. Goods of this ſort are called cont 
band. This word is ſometimes uſed in another fel 
and means all ſuch goods, as a nation will not al 


/*them. But this is not the ſenſe, in which it is co 
monly uſed in the queſtion, that is now before 1 
The notion of contraband goods is of ſome latitut 


and what are not, of this fort, All eee 
undoubtedly contraband. But ſtill the queſtion ret 


removed ſome of the uncertainty in this queſtion 
dividing goods into three forts, Some er have 
bs "not L. III. C. I. CV. | 
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"me are of no uſe at all in war, and ſerve _ 
c pleaſure, And. ſome are of. uſe cither for the Pur- 
6s of war, or for other purpoſes; ſuch as money, 
WL ovifions, ſhips, and the materials for the building, 
i ting out, or reparing, of ſhips. The firſt fort is 
nely contraband: and the ſecond fort is planely not 
In the third ſort, in order to determine, whether they 
contraband or not, we muſt conſider the condition, 
ith ( circumſtances of the war. Where a war is car- 
red on by ſea as well as by land, not only ſhips of 
1, which are already built, but the materials for 
+ (icing or reparing of ſhips, will come under the 
ion of warlike ſtores. It may be ſaid indeed, that 
ober or cordage may be uſed for other purpoſes, 
ſds the building or fitting out of ſhips, or that 
may be uſeg for the building and fitting out of 
ſhips, which are not ſhips of war. But this 
F be of no great weight: for the ſame might be 
d of horſes or ſaddles, or many other things, which 
el e commonly reckoned amongſt warlike ſtores: they 
r capable of being employed for other purpoſes the 
red nfs of them are not neceſſarily confined to the pur- 
. confi of war. But as arms or ammunition are warlike 
ore res in their own nature, ſo timber, or cordage, as 
tic! as horſes, or ſaddles, may in all reaſon be reckon- 
f warlike ſtores ; when from comparing the ſorts or 
ores e quantities of them wich the condition and circum- 
un nces of the war, it appears, if not to be impoſſible, 
ius Het at leaſt to Four in the higheſt degree unlikely, that 
tion e ſbould be deſigned for any other purpoſes beſides 
have r purpoſes of war. Even common proviſions for 
de ſupport of life will come under the notion of war- 
O00 4 like 


„ except. in War, ſuch, as arms and amm. * 


ſieged or blocka 
pons, as will annoy an enemy in war; but they ar 


what goods are contraband, a nation, that is at wy 


rated in them. But theſe treaties do not operate as a la 


ing only between the nations, that are parties to them 


- pPlyed to the collective body of nations, though out 


have hitherto called by this name, and is the only la 
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like ſtores, when they are going to a place, which is h- 
4 They are not indeed ſuch we. It te 


ſuch ſtores, as will help the nation, to which they are 
carryed, to make its defence in war more effe&ually, 
than it could have been done without them, when 
one of its towns is beſieged or blockaded. 

Sometimes to remove all poſſibility of doubt about 


enumerates them particularly in treaties or com 
pacts with neutral ſtates : and ſuch treaties leave the 
neutral ſtates, with which they are made, at liberty t 
ſupply the enemy with all goods, that are not enum 


and determine what ſhall and what ſhall not be reckor 
ed contraband amongſt all nations whatſoever : they 
are in this reſpect like all other treaties, and are bind 


_ *Grotius himſelf confeſſes, that he was forced te 
examine this queſtion by the law of nature; becauſe he 
could find no evidence of a purely poſitive law ep 


nations. But the law of nature, when it is thus nt 
author does not call it the law of nations, is what ot 
of nations, that has any real foundation. 


When contraband goods are carryed to our enem\yit | 
by a neutral ſtate, which either did know, or migh 


have known, that the aſſiſtance, which it thus gives tv! 

our enemy, will hinder the execution of our right; 4 

this neutral ſtate does us damage, it is obliged, in tv 

opinion of *Grotius, to make us amends ; and if ſuc; 
e Thid. u Ibid, * 


amene 
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I IX | 
b. nds is refuſed, we may juſtly make reprizals upon 
a to the amount of the damage. But here he ſuppoſes 
ar. contraband goods to have been delivered, and 
arme actual damage to have been done. For if the 
ly, i| ſtate has not done any actual damage, but only 
hen egned to do it, he does not allow us a right of re · 
al, or even a right to take the contraband goods to 
ur own uſe, unleſs we take them upon the claim of 
vu eeſſity; that is, unleſs the exigency of affairs is ſuch, 
om at we cannot poſſibly do without them. All that he 
bus us to do, when we are not preſſed by ſuch a ne- 
ry u rity as this, is to compel the neutral ſtate to give us 
ity by hoſtages, or pledges, or ſome other means, 
at it will not attempt any thing of the like ſort for the 
ture. If indeed the neutral ſtate not only does a ſimple 
jury, but appears planely to have had a malicious 
gn of hurting us by confirming and aſſiſting. our 
hemWWnemy in an unjuſt war againſt us; this, ſays Grotius, 
ed a criminal act; and as we may puniſh it for ſuch an 
iſe hee in ſome other way; ſo likewiſe we may puniſh it by 
w oWerrivation of goods, and particularly by ſeizing the 
s p ntraband goods, which it was carrying to the enemy. 
ut there is a reaſon, which our author does not take 
at ice of, why we may, conſiſtently with the law of 
Lure, ſeize upon the contraband goods of a neutral 
, which it is carrying to the enemy, as if they. were 
nen ic goods of an enemy, without conſidering this act 
mig crime, for which we may puniſh thoſe, who are 
ity of it, by depriving them of their goods. If we 
It ; et with the contraband goods in their paſſage, and 
vent the delivery of them to the enemy; there is 
unh) no actual damage done to us by the neutral 


ne, from which they came: there is only a deſign 
mend of 


ſecurity againſt any future attempt of the ſame ſon. } 
the firſt inſtanceof ſuch an attempt is a breach of ng 
 trality : a neutral ſtate by ſending contraband goods 


whole force. But as far as it is an acceſſory to the 


| Nate, by communicating in the injuſtice of the enen 


_ avoidable neceſſity. If it has any right at all to i 


poſſeſſion of them, and the plane evidence, that 
Int c. xvir 57. 


IU runs er © tg 
of doing us damage. And this deſign, if it is conſidend 
ſeparately from its circumſtances, will give us wig 
right of guarding againſt it, or perhaps of taking iu 


our enemy, whether it delivers them or not, makes i 

ſelf ſo far at leaſt an acceſſory to the war, as it wou 
have given aſſiſtance to our enemy, if we had not p 
vented it. We cannot indeed treat it as a principal 
the war, where it does not aſſiſt the enemy with i 


we may: treat it as an enemy, and conſequently ma 
ſeize the contraband goods, as if they had belonged: 
an enemy. The injury, which the neutral ſtate & 
tempts, as it is not completed, produces no claim wil; 
reparation of damages: but the attempt itſelf malt 
the neutral ſtate an acceſſory to the injuries, which 
have received from the enemy: and thus the neui ſe 


gives us a right to demand reparation of damages, 
far as it has communicated in this injuſtice. lo t 


Under the ſecond queſtion relating to neutral au nir 


»Grotius takes no particular notice of any thing, wie 
may be done againſt them by a nation, that is at a 
except what it is compelled to do by abſolute and u 


upon any neutral towns, and to put garriſons into tit 
to prevent them from falling into the enemys na 
this right can ariſe from nothing but the extreme dt 
ger, which it would be in, if the enemy ſhould e 


enn 
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my has a deſign to ſeize them, and w. PT 
Ceed in ſuch a deſign. And even this right = 
In 00 is ſubject to many reſtrictions. When we ſeize 
al m upon this pretence, we can only take the cuſto- 
of it, and have no right to any juriſdiction over it: 
ase whatever the cuſtody of the town may be, the 
es i i(di&tion over it cannot be neceſſary for our ſecurity, 


»5, may ſuffer either upon account of our having the 
100 of it, or by our means, whilſt it is in our hands, 

e are obliged to make reparation for them. And as 
jon as the neceſſity, with which we were preſſed, is 


ve up the place into the hands of the nation, to which 
belongs. But theſe are not the only reſtrictions of 
is right : there is another, which renders it ſo pre- 


pht at all. We cannot be juſtifyed even by neceſſity 


ay reaſonably apprehend itſelf to be in danger of be- 
g treated by the enemy as an acceſſory to our act of 
ning the town, it has an equitable claim to judge of 
| own: neceſſity : and conſequently our claim of ne- 
lity can ſcarce take place conſiſtently with juſtice, 
ſs we have firſt obtained the conſent of the ſtate. 


my. But this right is reſtrained to ſuch goods as 
either in our own territory, or in the territory of 
enemy, or in places, which are not parts of the 
rritory of any ſtate. For if the goods of an enemy 


gut to 0 go thither in a hoſtile manners they are under 
the 


hatever damages the nation, to which the town be- 


er, we are obliged to withdraw our garriſon, and to 


nous in the exerciſe, as to be little better than no 


þ ſeizing it, if the neutral ſtate, to which it belongs, 
preſſed by an equal neceſſity. And fince this ſtate 


We have a right in war to take the goods of the 


ſe inthe territory of a neutral ſtate z ſince we have no 


* # 5 
=P + 


tion has juriſdiction, in neutral carriages or on neut 
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the protection of the ſtate, and the law of nations wi 
not allow us to take them. In like manner we have y 
right to take them, if they.are on board a ſhip, vil 

the ſhip is in a neutral port ; whether the ſhip 0 

neutral one, or belongs to the enemy; becauſe the y 
is a part of the territory of the maren When ih 
and the ſhip is in the main ocean, there can be 1 
doubt about our right of taking both the goods an 
the ſhip : becauſe they are then in a place, which is i 
in the territory of any nation. But when the goods « 
an enemy are on board a neutral ſhip, and the ſhipi 
in the main ocean; though we have a right to tak 
— goods, we have no right to take the ſhip, or toc 
tain it any longer, than is neceſſary to obtain poſeſ 
on of the goods. For the ocean itſelf is no territoy 
and neutral ſhips, as they are moveable goods, are n 
parts of the neutral territory. As long as the ſhips 
tinue in their own ports, the goods, which are a 
board them, as well as the ſhips themſelves, are uit 
in the neutral territory, and cannot be taken. But 4 
ſoon as the ſhips come into the main ocean, the good 
which are on board them, are 1n no-tervitory;/and of 
ſequently are no more under the protection of the ne 
tral ſtate, than the ſame goods would be, if they we 
paſſing through an uninhabited country, where no n 


horſes. A neutral ſhip may indeed be called a neut 
place: but when we call it ſo, the word - place. 
not mean territory; it only means the thing, in via 
the goods are contained: and as this is a moves | | 
thing, it is no part of the territory, ne os | 
Opt. L. III. C. I. $V. Not. 
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. be on board a ſhip belonging to the enemy, we 
fa ight have ſaid in the ſame. 8 1 they were in a 


eutral place, if they had been locked up there in a 
-utral cheſt. But no one would imagine, that ſuch a 
al place, as a cheſt, can be conſidered as a part of 
e territory of the neutral ſtate, or that it could pro- 
a the goods; notwithſtanding a neutral cheſt is as 
- ſuch a neutral place, as a neutral ſhip. The juriſdi- 


oon of a nation over things is confined to that tract 
f land, upon which it is ſettled, and to ſuch waters as 


re appendages to that land. Theſe immoveable things, 
oe lich are called the territory of a nation, are the im- 
A cdiate objects of juriſdiction or paramount property. 
y ocable things are the proper objects of inferiour 
re u roperty, or private ownerſhip, and are no otherwiſe 
ne objects of juriſdiction, than as they happen to be 
ire d ithin the territory. Thus a ſhip, though it is a move- 
nie ble thing, is under the juriſdiction of a nation, 
hilft it continues in one of its ports. But as ſoon as 
is out at ſea, only the private ownerſhip or inferiour 
roperty of the ſnip continues: it ceaſes to be under 
e nations juriſdiction. The caſe will be the ſame, if 


e NET 

y * iſtead of ſuppoſing the ſhip to be the property of a 
no ul rate merchant, we ſuppoſe it to be the property of 
ou nation. For though we cannot well call the pro- 


erty, which the nation has in ſuch a ſhip, by the name 
ae private ownerſhip; yet when the ſhip comes into 
aha de main ocean, the juriſdiction or paramount proper- 

of the nation ceaſes ; and the right, that remains, is 
in inferiour kind of property, which has the nature of 
Private ovnerivip:. But if the juriſdiction, which a neu- 
| tral 
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eral ſtate has over the ſhips of its members, or ww 
over its own ſhips, ceaſes, when the ſhips an ue 
ſea; the goods of an enemy, chat are on board fig 
ſhips, cannot be under the protection of the nation l 
the fame manner, as if the ſhips had been in ert 
its pores, or as if the goods had been on its land. 
* Notwithſtanding a ſhip, when it is in the main ocen 
is no part of the territory of a nation, and cook 
. quently is not ſubject to the juriſdiction, which the m 
tion has over things; yet the men, who are in it, 
they are members of the nation, are ſtill ſubject to the 
juriſdiction, which it has immediately over the perſon 
of its members. It is proper to take notice of this jy 
riſdiction, though it is not material to the pre 
queſtion: becauſe otherwiſe, when I ſay, that the ju 
riſdiction of a nation over its own ſhips or the ſhips of 
its members ceaſes, as ſoon as they are in the mii 
ocean, the reader might have imagined, that I ſup 
poſe the whole juriſdiction of the nation to ceaſe, it 
juriſdiction as well over the perſons, who are in the 
| ſhips, as over the ſhips themſelves. When the frame 
are on land, or in port, the nation has an imme 
diate juriſdiction over them, as they are members 
it, and a mediate juriſdiction over them, as they 4 
perſons within its territory. But when they are out a 
ſea, though in one of its own ſhips, only the forme 
ſort of juriſdiction remains, and the latter ſort ceaſes. 
In ſome nations, cauſes which ariſe at ſea and ht 
no connect ion with the land, whether they are civil a 
criminal, are cognizable by particular courts of mii 
or admiralty, which do not make uſe of the ſame forms, 
that are uſed in other courts of the ſame nation, and 
do not proceed upon what is called the law of the land 
8 e 117 


1 NATURAL! LAW. 
* "f he territory. It a tra: in the opinion of any 
* tion, where ſuch courts are eſtabliſhed, a ſhip, hen 


; out at ſea, is NO otic territory: for if it was, 
web there might be a diſtinction of courts, there 
ad be no reaſon, why the courts, which have cog- 
nee of ſuch cauſes as ariſe at ſea, ſhould decide ac- 
ang to any other law than what is the general law 
* the land in all cauſes, which are in every reſpect the 
ne, except only, n RY 
Wnneted with it. 

Though a neutral nation, when its hip. is in a the 


n ocean, has no ſuch juriſdicton over the ſhip itſelf, 
« i if it was a part of its territory, yet either the nation 
* If, or ſome of the members of the nation, which is 
ee thing in the view of the law of nations, will 
os itinue to have an inferiour ſort. of property or on- 


hip in it. And this inferiour property or ownerſhip 
Il render it unjuſt in us to take the ſhip, notwith. 
ding we may lawfully take any net en 
* ich are on board. | 
an here a difficulty offers elf, which wan | 
looked, That inferiour kind of property, which 


mme 

en a dave called private ownerſhip to diſtinguiſh it 
y i” © Juriſdiction over things, is an excluſive right : 
ot ue perſons, who have ſuch ownerſhip in things, whe- 


oma © <7 are private or public perſons, have a right to 
ſos ode all other perſons from making uſe of theſe 
hate 3. By this means the rights of others are fre- 
fila ny hindered from taking effect. Wild beaſts, and 
ane and fiſhes, are, till they are catched, in common 
uml mankind s and I' have a right with the reſt of 
kind to catch them, and i wake them 1 own 
NI. Cv. VW. 75 | Or OS 
by 
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by catching them. But 1 wi mo bunt or "OG or fi 
without uſing the ſoil or the water of another man 
And as I have no right to uſe theſe without lis con 
ſent; he may juſtly hinder me from doing any of the 
acts, as far as his right of property extends. Thy 
therefore by his private ownerſhip J am hindered fron 
taking ſuch things, as I ſhould otherwiſe have a righ 
to take, if they did not happen to be in ſuch places, Mi" 
he has an excluſive right to. In like manner, thou 
we have a general right to take the goods of an enemy 
when they are out at ſea, yet there is ſome reaſon t 
doubt, whether the effect of this right may not be hi 
dered by the inferiour property or ownerſhip, which 
neutral nation has in the ſhip, where the goods ai” 
For it may be ſaid, that, notwithſtanding our gener 
right to take the goods, the neutral nation conſidere 
merely as a private owner has an excluſive right to i 
own ſhip, and conſequently may hinder'us from com 
ing into the ſhip to take the goods, Thoſe, who f 
up a purely poſitive law of nations, have nothing i 
to do here in anſwer to this difficulty, but to provi 
the exiſtence of ſuch a law, and to ſhew that this l 
has in fact determined otherwiſe. But if the lay 
nations is nothing elſe but the law of nature apphe 
to the collective perſons of civil ſocieties; inſtead ( 
anſwering, that. the law of nations has determine 
otherwiſe, we muſt find out a natural reaſon, why 
ſhould determine otherwiſe. Where I have merely 
right to acquire property in a thing, which is in con 
mon to all mankind, but cannot acquire property in 
without the uſe of what is already the property of {ot 
other man; this man neither does me an injury, * 
encourages or protects others, who have injured n. 


— m the uſe of y YM 
aden af right of acquiring things, p< qe, 4 


P whoſe means it fo, fails, will be charge» 
h with no crime, or no fault; becauſe he has done 


nothing more, than his property.in what L wanted to uſe, 
yl juſtify him in doing. But where we have a right 
n ar upon account of the damage, which the enemy 
bus done us, to take the goods of the enemy, and theſe 
pods are in a neutral ſhip ; if the neutral ſtate, though 


phe of property to protect the goods againſt. us; this 
roteſtion makes it an acceſſory. to the injury, which 
7 E upon the enemy to obtain reparation "a 
„ and conſequently. is inconſiſtent with the no- 
* neutrality. But whilſt this anſwer removes one 
bificulry, it brings on another. If a neutral nation 
les itſelf an acceſſory to the damages, that n 
8 done, by protecting ſuch goods of the enemy, a8 

chavea right to take for reparation, when theſe goods 


ation, without making, itſelf an acceſſory to thoſe, da- 
, protect the ſame goods, when the ſhip is in one 
= or when the goods are on land within its 


utter of it, and poſitive only as to the objects of it, 
ll furniſh us with an anſwer to this queſtion. Every 
ate has by the law of nations an excluſive juriſdiction 
r its own territory. As long therefore as a ſtate 
s vithin its own territory, and exerciſes its juriſ- 
ion there, we have by this law no, right to take 
Kc of wn it does; unleſs. indeed where by pro- 


Fig ſome perſon, who has committed a crime in 
YOL. IT, | P p our 


common, vill by his means fail of proqueing its effect: 


| has property in the ſhip, ſhould make uſe of its : 


out at ſea in one of its ſhips; why might the ſame 


ry ? A law of nations, which is natural as to the 
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our territory, ic infringes upon our jur diction. 3 
When its ſhips are in the main ocean; as as they are the 
in a place out of its territory, where by the law 4 
nations it has no juriſdiction; this law will allow U 
to take notice of the protection, fich it or 
_ goods of the enemy, and to conſider it as an accefiowio 
to the damages done by the ney; if it gives th ben 
1 El 
The goods belonging to 2 neutral b dr w. 
of its members cannot lawfully be taken, when f 
are on board the ſhip of an enemy. The neutral tat 
has indeed no juriſdiction in the ocean, where the ſhj 
is; but it has property in the goods: and as the! 
of nature will not allow us, ſo there is no purely f 
ſitive law of nations that will warrant vs, to vi l 
this right of property. In the mean time the neut 
goods will not fecure the ſhip itſelf. For the ſhip 
- — 'UF'chs ate Re PAY 01 
— OY th 
. oF «nation; wich aagdtl Y 
ſt 


war, whether they act under particular commiſſion, OW 
——— of public war, may 
the goods of the enemy, but cannot lawfully take Ahe 

| goods or fhips, which are the property of a run i 
ſtate, unleſs the goods are contraband; who ſhall be 
the judge in theſe two queſtions, that is, who ſhalt, 
termine, whether the goods or ſhips, which the me 
bers of ſuch a nation have ſeized upon and gotten 
their poſſeſſion, are the property of the neutral fu 
and if they are its property, who ſhall determine, 
ther they are contraband ? Other neutral ftates, vl 
have no intereſt in the goods or ſhips, might be unf 
e but the law of nations has not 7 


* A TURAL” 1A W. 

. F 
tie ji ges. All nations are in reſpect of 
| obe in a ſtate of nature or of equality: no one 


yo i eſe quetion, will excl both the neutral 
\, whoſe members claim property in the goods or 


m in their poſſeſſion, and claim them by the right 
wat. Theſe two nations are in reſpect of one another 
2 ſtate of equality y and neither of them has any 
Wihority over the c 


1 members will here give it no judicial authority: 
ein theſe queſtions its own members are the par- 


le reaſons, which exclude the juriſdiftion of the neu» 
ſtate, there is no material difference between that 


ie captors haye brought the ſtups into their own 
But the controverſy aroſe upon the main ocean, 
ch is out of its territory: and as it had no juriſdi- 


f any ſubſequent act can give it juriſdiction, 
uſt be a ſubſequent conſent of the parties. The 
mers, who claim the goods or ſhips, may agree 
the captors to have their reſpective claims deci- 

TP» ded 


ur io over the reſt, and no number of 
jors has juriſdition: over any one. The ſame reaſon, 
ch excludes all other nations from having juriſdi- 


gs, and likewiſe the nation, whoſe members have 


ther. The- juriſdiction, which the 
tral nation has over things, will not extend to the 
res in queſtion: becauſe they are not within its .õem 
tory. And its juriſdiction over the perſons of its 


only on one fide: the members of the other nation 
the parties on the other ſide z and the neutral ſtate 
o juriſdiction over their perſons; In reſpe& of 


3 to which the captors belong. The things in 
tion will indeed be within the territory of the latter, 


n in the firſt inſtance, the ſubſequent act of bring- 
A en ee its territory will not give it juriſ- 
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INSTITUTES OR A 
ded by the ſtate; to which the latter belong. And ft 
an agreement will bind them to ſubmit to the ſe 

of this ſtate. But if the things were nere 
into the ports of the tate, to which die captors belong 


this act of force can produce no effects of right; till it ap 


pears whether the force is lawful or not; that is, till it a 
pears, whether the goods might lawfully be taken or not 


and conſequently this act can produce no juriſdiction it 


the ſtate to determine, whether they might lawfully t 


taken. Till the force is determined e, 


gives the ſtate no juriſdiction; where it had none þ 
fore. But the force cannot be determined to be lay 


till there is a definitive ſentence, that the things, whi 


are in the poſſeſſion of the captors, might buffet 


taken, The ſtate therefore cannot have juriſdiction 


means of this force, till the queſtion, in which the jy 


riſdiction, A is n 
been determine. 


practice e eee | 


the captors belong, decides whether ſhips or good 


Which are ſeized upon in war, are the progeny 


neutral ſtate or of an enemy, and whether. the go 


- if they are the property of a neutral ftate, are cont 


band or not. But ſince the law. of nature does not g 


it any authority in theſe queſtions, which can properly 
_ called juriſdiction ; it will be neceſſary; if there i 


purely poſitive, law of nations, that has given it i 


Juriſdiction, to enquire. upon what natural reaſons 


- right to decide about them is founded, and whatk 
of a right this is. The tate, to which the captors 


long, has a right to inſpect into their behaviour; b. 


becauſe they are members of it, and becauſe it is 


ſwerable to all other ſtates. for what they do in 


| 
. * £ 


hat ey in war bee vr TIER 


_ and they cannot acquire property in them, till the 


br not, This right, which their own ſtate has to deter- 
wine this matter, is ſo far an excluſive one, that no 


& has been thoroughly examined into by their own : 
wrfons ; and likewiſe becauſe no other ſtate is anſwer- 


e for what they do. But the ſtate, to which the 
tors belong, whilſt it is thus examining into the 


eh our of its own members, and deciding whether 
be ſhips or goods, which they have ſeized upon, are 


mully taken or not, is determining a controverſy 


lim the ſhips, or the goods: and this controverſy did 


7 ps within its own territory, but in the main 


The right therefore, which it exerciſes, is not 


in own territory, is not the law, by which it ought 
proceed. Neither the place where the controverſy 
e, nor the parties, who are concerned in it, are ſub- 
F< to this law. The only law, by which this contro- 


} 
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ence en or under its ſpecial commiſſion. The captors there- 
ore. + are obliged upon account of the juriſdiction, which 
Ng; is Rate has over their perſons, to bring ſuch ſhips or 
oed, as they ſeize'in the main ocean, into their own | 
ta 


te has determined, whether they were lawfully taken 


th becauſe no other ſtate has juriſdiction over their 


between its own members and the foreigners, who 


pl uriſkition 3 and the civil law, which is peculiar 


ly can be determined, is the law of nature applyed © 
o the collective bodies of civil ſocieties, that is, the 


wy v of nations; Unleſs indeed there have been any par- 
851 r treaties made between the two ſtates, to which 
bag dee et tele] Fig ag 
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to depart from ſuch rights, as the la of nations vg 
otherwiſe have ſupported: goods, which would 3 
rally have been contraband, may by expreſs tray 
naturally have been free, may be made contraband 
neutral goods, which are on board the ſhip of an enem 
may by expreſs treaty be made lawful prize, thoyy 
by the law of nature they would have been free; wi... 
the goods of an enemy on board a neutral ſhip mg 
be made free, though by the law of nature they wayl 
have been lawful prize. Where ſuch treaties have he 
made, they are a law to the two ſtates, as far & the 
courſe with one another. The ſtate therefore, to wii 
the captors belong, in determining what might 
what might not be lawfully taken, is to judge by i 
Sarda mak, and by the law of alen wk 
Sn. | 
This right of the ſtate to which the capton be Delany 
to judge excluſively, is not a complete juriſdictn 
The captors, who are its own members, are bound! 
ſubmit to its ſentence; though this ſentence ſhal 
happen to be erroneous: becauſe it has a complete j 
4 the controverſy, as they ate members of another fi: 
are only bound to-ſubmit to its ſentence as far a 
ſentence is agreeable to the law ef peed of M 
cular treaties : becauſe it has no juriſdictior ber 
Inirapedd xirher of tio pete ar of the thing 
are the ſubject of the controverſy. If Juſtice therefor 
not done them, they may apply to their own ſtate! 
a remedy, which may, confiſtently with the law of WW 
_ Oy e remedy either by ſolemn war 0 


7 


ould. nrizals. In orde ee eee 
| dr or av begins, we muſt enquire, when the ex- 
| we right of the other ſtate to judge in this contro: 
hh 4 As this excluſive right is nothing elſe a 
| right of the ſtate, to which the captors belong, to 
tamine into the conduct of its own members, 5 
becomes anſwerable for what they have done; ſuch 
fcluſive right cannot end, till their conduct has been 
roughly examined: natural equity will not allow; 
at the ſtate ſhould be anſwerable for their acts, till 
boſe acts are examined by all the ways, which the ſtate 
s appointed for this purpoſe: Since therefore it is 
bal in maritime countries to eſtabliſh not only in- 
riour courts of marine to judge what is and what is 
tlawful prize, but likewiſe ſuperiour courts of review, 
which the parties may appeal, if they think them- 
Ives aggrieved by the inferiour courts ; the ſubjects 
[ a neutral ſtate can have no right to apply to their 
n ſtate for a remedy againſt an erroneous ſentence 
an inferiour court, till they have appealed to the ſupe« 
bur court, or to the ſeveral ſuperiour courts, if there are 
ore courts of this ſort than one, and till the ſentence has 
xaconfirmed in allo them. Fortheſecourts are ſo many 
ears appointed by the ſtate, to which the captors be · 
hg, to examine into their conduct: and till their con- 
Qt has been examined by all theſe means, the ſtates 
duſive right of judging continues. After the ſentence 
4 inferiour courts has been thus confirmed, the 
m claimants may apply to their own ſtate for 
redy if they think themſelves aggrieved : but the 
of nations will not entitle them to a remedy, unleſs 


y have been actually aggrieved. And — is 
3 their 
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their own appear in the judgment of thg 
| — — bern aQually: aggrieved; yet ij 
wares pep in in dechiring was as in making te 
zals immediately When the matter is carryed tu 
— — parties in the Tontrover 
And ſince the law of nature, whether it is apphel 
T_T ſupreme govemom 
—— ought w apply to de reg 

nours of the other ſtate,” both to ſatisfy themſche 

that they have been rightly informed, and likevik 
try,-whether the controverſy une be W 

more gentle methods. 
1 . Though Grotius * che 8 l 
1 baſſadors to a purely pee ion of nations; yet a 
how far any perſon, who is ſent from a foreign nation int 
© natural. character of an ambaſſador, is received in that <> 
3 racter by the nation, to which he is ſent; the ſen 
| ral privileges, that Grotius mentions, will ariſe out 
the law of nature applyed to che collective perſons 
civil ſocieties. EIT. | 
_— The law of nature does not give a any ; ong nation 
3 5 nrg right to demand, that any other nations lf 
= receive ambaſſadors from it. This is no otherviſee 
joyned, than as a matter of mutual convenience, ot 

whe moſt of friendſhip or kindneſs. . An intercourſe 
good offices is due to mankind in general, and partid 
ww to all. who have not deſerved to be wan 
enemies. And this intercourſe is kept up and cum 
l nations by means of ambaſſadors, thit! 
ol perſons, who are ſert from one nation to anode 
n C. Ill. 5. 11. 
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C e eace, . | 
+ war, or to maintain peace, by adjuſting ſuck con- 
prerfies as are ariſing between them, and might 
rviſe be occaſions/ of war. Sometimes their buſi 
4 Wen e bile between the nations for 
ir mutual defence, or to eſtabliſh other treaties, 

to advance their mutual. intereſt. *. would 


urpoſe en . | 
affirmative precepts. of the law of nature, which 

Ws are of the imperfect ſort; if a 
ation ſhould refuſe to receive ambaſſadors, who are | 
nt to it, this cannot properly be called an injury to 
taſons againſt receiving them, as will vindicate it even 
rom the charge of being unkind or unfriendly... Gro- 
ius reduces theſe reaſons to three general heads. Firſt, 
ere may be reaſons ariſing from the nation, whict 
ds them. A nation, which has broken friendſhip 
ith nh us by as of hoſtile, can have no pretence to 
e us with being unkind or unfriendly, if we re- 
iſe to receive ambaſſadors from it; unleſs they come 
ith propoſals of amends. If it has been the practice 
e re ee ag ee ee eee | 
ur people to rebellion, or to m 
Are and artificers; the duty of benevole 

0e 3 nt bated os 
i the ſame manner again, Secondly ; ſufficient reaſons 
. en ambaſſador may ariſe from the 
1 e pag 1 


"uo © 


"lbid. 


7 A formerly behaved. perfidiouſſy towards-us, an 
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is ſent. If he is of a profligate charac 


juſtly be charged with having been guilty of ann dye 
affronts or inſults towards our country — 
towards the conſtitutional governours of it in pa 
lar; however unfriendly it might be nat to-receive a 
ambaſlador from the nation, to which he belongs, there 
him in this capacity. Thirdly; the buſineſs, about 
which a nation is deſirous of ſending an ambaſiader 
is charged with and what buſineſs: he comes al 
there is no more unkindneſs in refuling to treat al 
it at all, chan in rejecting his propoſals - are 
made. Grotius eme in readers, that be i he 
ſpeaking of ſuch, as are called extraordinary amt 
dors, who come charged with 8 704 
nation : for as to-ordinary ambaſſadors, that are ſent 
from any nation to attend conſtantly upon the courts 
of another nation, not to carry on any 
poſe, but to manage its buſineſs generally in thaſe 
courts, and to obſerve what paſſes there ; the practice 
of the antients, who knew of no ſuch officers, hat 
ſufficiently ſhewn us, that they are not neceſſary: and 
conſequently there A — | 
ſerupulous about — — to a 
of chis ſort. 

— - opinion en the at Xs 
of ambaſſadors is, that hig all ohr fe wid 
_ reſide in the territory of any nation, are ſubject, during 
ie dime of their reſidence eber to the laws of th 
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N. NATURAL LAW. boy 
errbory, aeg hare by plir agreement rk 1 
lain of bone law. — is — as 

te repreſentative of the nation, which ſends him, ſo 
yy another like fiction of the ſame law he is.conſider- 


g as if he was out of the territory, though he is in 


xy fictions of a purely poſitive law of nations. An 
anbafſador, who is pointy a nation to act for it, 
; repreſentative of the nation, as far as his 
men * theſame law, which would make 

wy one individual in a ſtate of equality the repreſen- 
ative of any other individual, who had appointed. him 

pat in his ſtead. All, that can be called poſitive. in 
tis whole matter, beſides the appointment of an am- 

kſador to be the agent of the nation, from which he 
wmes, is the general conſent of mankind to conſider 
the collective body of every ſtate as a moral perſon. 
For in conſequence of this poſitive conſent, every ſtate 
nll naturally be capable of appointing a proxy to act 
kr it: and as the agent or proxy of an individual 
nennen 5 
hat individual by the law of nature; ſo the ambaſſa- 
we of that nation by the ſame law of nature, when 
dis law is applyed by poſitive conſent to the collective = 
perions of civil ſocieties. Such a law of nations as this, 
f ve lock no farther, will indeed ſubject every mem- 
ter of one nation, who reſides in the territory of 
mother, to the civil law of this territory, as long aa 

gde there. Bur if we attend to the act ef the | 
ation, which ſends an ambaſſador, and to the act of the 
Ktion, which receives him in this a" 


1 But there is ne occaſion. to have recourſe here to 


INS 1 rurzs or 1 
nd, a 4 etween them, U 
OF Pele exception” les tis Yea eas 1 
„% ambaſſadors, without the aid of any pure . 
| tive Jaw; in the ſame manner, as a com ' 
two individuals will in reſpect of che contrafing | 
ties produce ſuch mutual rights and _—_ 
would not have ſubſiſted by the mere law of ni 
When a nation ſends an ambaſſador, — 
this act is, chat it ſends one of it bun members int 
the territory of another nation to reſide there as iu ou 
member and to tranſact ſuch buſineſs for it, uf 
wants 'to have done there. And the nation, whic 
"conſents to receive an ambaſſador, conſents to re 
him upon the ſame terms and in the ſame charadt 
in which the other ſends him. + This act therefore, ( 
ſending the ambaſſadour on one part and of receini 
him on the other part, amounts to a tacit compact 
tween the two nations, that he ſhall be conſidere 
the territory of the nation, which receives him, 0 
member of the nation, which ſends him. But if, ul 
be reſides in the territory of a foreign nation, i 
| _ Conſidered as a member of his own; he mult be exemſ 
ed from the juriſdiction of that territory in the kt 
manner as he would be exempted from it, if be! 
been at home : becauſe if the nation, where he 
claims any juriſdiftion over him, it treats him 28 
bf its one members, and not as 8 member of det 
_ from which he comes. 
©» The. general conſequence. from theſe princph 
chat an ambaſſador, when he commits any din 
cannot be puniſhed for it by the nation, where he! 
Hides; when he commits it. This nation is bound 
treat him in all reſpects, as if he was reſident in 


own country. But if he had been reſident there 
wo 


NAIL U ar Law. _ 
dere tad. no j ES 9 IK him, He can. 
A than. by'a © 
mplaint to his own nation, which will make itſelf 
2 in his crime, if it refuſes: either to puniſh him 
is own authority, or to deliver him up to be pu»: 
ſhed by the offended nation. By ſupporting the ex- 9775 
mption of ambaſſadors from being puniſhed by the 
| on, where they reſide, upon this principle of com- 
a ve ſhall. be excuſed from balancing the | 
ilty, which might ariſe from inflicting puniſhment 
n them according to the laws and by the authority 
thi ſtate, againſt the general utility, which ariſes. 
m ſuch an exemption. It was neceſſary for Grotius 
> examine this queſtion about utility; as he ſuppoſes 
x privileges of ambaſſadors to depend upon a purely 
ſitive law eſtabliſhed. by. the common conſent, of, 
unkind, For where mankind are to give them 
s by poſitive agreement; one way of 79 — 
| e fore of privileges are given them is to find 
t what ſort of privileges will be moſt beneficial: 
', Wiecauſe mankind are moſt likely to have agreed to 5 
joſt general benefit. But if their privileges ariſe out 
| the law of nature applyed to civil ſocieties, in con- 
of a tacit compact between the nation which 
nds them, and the nation which receives them; all 
bubt about the utility of theſe privileges is out of 
queſtion; For though the law of nature is found- 
in the general utility of mankind, yet no confide- 
tons of any utility, which nations might obtain by 
King their compacts about ambaſſadors different from 
they do make them, will outweigh the general uti-⸗ 
þ "Ie ariſes from ſtriftly obſerving compacts and 


keeping 
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— up to the m. them, ahes: theyre m 
latter is at — to m a vpen what wi] 
pleaſes, and to model its compact and reſtrain the an 
baſſadors privileges in ſueh a manner ING 
be moſt advantageous. But then it will be necefly 
for the nation, to which he is ſent, to cxperisthe * 
ticular reſtraints, which it deſigns to lay upon his pri 
vileges, and for the other nation to agree to theſe 
ſtraints. For if he is ſent generally by the one, u 4 
ambaſſador, and is received by the other in this cu 
racter without any expreſs reſerves; the compad 
which is between them, will produce ſuch privuegeſ . 
as we have been deſcribing: and the law of naw 

upon account of the general utility of keeping com 
pacts will take from the nation, to which he is ſei 
the liberty of departing from the terms of the com 
Pact, which it has made, CP e e 
chat might have accrued to it, if 1 it bad e 00 

ee different terrns. 

What Grotius ſays here about his bt 
equally true about human compacts: they — 
equitable” exception in favour of extreme 
But this exception will not affect the Nin lic 
ambaſſadors derive from compact, of not being pu 
nifhed by the ſtate, where they reſide, for ſuch ci 
as they commit within its territory. For there is! 

abſolute neceffity, that a criminal ſhould be puniſh 

at all: the law of nature does not enjoin, it only ale | 
the infliting of puniſhment. And there is certal 
ſtill leſs neceſſity, that he ſhould be puniſhed by 4 
particular perſon, . e n 
- b "I | 

Wn 


„ NATURAL UAW.. 


Jnicular place. But if an ambaſſador od Ww 
ne eee wiener or ſhould otherwiſe make uſe 
force; it is no breach of the law of nations ro 
pole him by force, even though he ſhould happen 
obe killed in the quarrel. Grotius diftinguiſhes here 
1 what is done in the way of defence and what 
js in the way of puniſhment. Though the law 
f nations will not allow an ambaſſadors life to be 
n away as a puniſhment for a crime, after it is 
"ih yet this law, ſince it does not authorize 
im to do what he pleafes, does not oblige the ſtate 
fuffer him to make uſe of violence without endea- 
during to ſtop it. The foundation of this diſtinction 
de evident, if we attend to the principles, which 
have been eſtabliſhing. The law of nature in con- 
ice of our conſent to receive any perſon in the 
xr of an ambaſſador, does not exempt him 
n mall 0nd juriſdiction: it only exempts him from 
civil juriſdiction of our ſtate, whilſt it ſuppoſes 
n to be ſubject to the civil juriſdiction of his own. _ 
it where this juriſdiction ceaſes, the compact, by 
ich his privileges are ſupported, ceaſes to bind us. 
is compact, like all others, becomes a nullity, when 
matter of it fails. The matter of it is, that he 
il be ſubje& to the jurifdiftion of his own ſtate and 
t to the juriſdiction of ours: and conſequently the 
iter of it fails, where the juriſdiction of his own 
es ceaſes. This failure does not indeed bring him 
Ker our juriſdiction :; the only effect of it is to leave 
i reſpe& of him, in the liberty of nature, and to 
charge us at the ſame time from the obligation, that we 
ud ourſelves under by compact to confider him as 
err the * of his own ſtate. In theſe cireum- 
| ſtances 


him by force, thay individuals have. wa 
another in the liberty of nature. Now the ju 
of his own ſtate fails for a time, where. he is attemy 
ing to injure us, and. our danger. is ſo immediag, 
not to allow us time to have recourſe to his own ig 
to repreſs; his. violence: and conſequently in thee of 
cumſtances we have A. right to make uſe of fuchy 
tural means of defending ourſelyes againſt it, 4 
conduct makes neceſſary. But after an, injury bab er 
committed; there is no neceſſity, that the puri 
which he deſerves, ſhould be inflicted immedia 
And fince we have time enough before us to apply 
the ſtate, from which he comes; there is, in u 
of inflicting puniſhment upon him, no inp 
civil juriſdiction, . to which by our compact ve 
allowed him to be ſubject: and conſequently ve 
no right to inflict puniſhment upon him ourſclrs, 
Since the privileges of ambaſſadors are int 
diately derived from the tacit. conſent. of the nati 
which receives them in this character; it is Plane, ü 
they have no particular privileges in the territory d 
ſtate, through which they are paſſing, either 
they are going from home or whilſt they are etui hi 
thither z becauſe they are not ſent to this ſtate a nh 
baſſadors, nor received by it in this de ly 
they meet with any ill uſage there, the law of nb 
takes no other notice of it, than if any other pal =_ 
who is a member of a foreign ſtate, had met Mn. 
the fame uſage. luck 
The attendants and the goods of ambaſla: 

_ would be ſubject only to the juriſdiction of ther lt 
. * Ibid. $ VIIL X. Mich 
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de with us, they are conſidered as if they were at 
dome; their attendants and their goods have the ſame 


ee of not being ſubject to our juriſdiction. 

Wl But this privilege of the attendants of an ambaſſador, 
cho is received by us, is not a privilege, which is any 
u bderwiſe annexed to their perſons, than as they belong 


o him. As ſoon as they ceaſe to belong to him, their 
nvileges ceaſe, It is therefore in his power to with- 
uw their privileges: becauſe it is in his power to diſ- 
barge them from his ſervice and from all connection 
ith him, whenever he pleaſes. But whilſt they con- 
Inve to be parts of his family, their offences, like his, 
re not puniſhable by our laws. The method of pro- 


cs. makes himſelf a party in their offence; and appli- 
5 ation is to be made to the ſtate from which he comes, 
if the offence had been his own. * 


e, When an ambaſſador has contracted ene in 


e ſtate, where he reſides; the civil law of that ſtate 
not take his goods from him, and make them over 
his creditors, for the payment of ſuch debts: be- 


50 the juriſciction of his own ſtate. The method 
recovering what he owes is the ſame as if it had 
en a debt of any foreigner, who is reſident in his 
m country, that is, by an application to the ſtate, to 
- he belongs, and by making np upon Wo 
oa if juſtice is denyed. © 
ber U vill be proper to obſerve, that in the n 
9 ich produces the privileges of an ambaſſador, the 
ol. Il, Qq nation, 


if they were at home: ſince therefore, whilſt they 


nx ivilege, that they themſelves have; that is, the Pri- f 


eeding againſt them is by applying to him to with- a 
ny his protection. And if he refuſes to withdraw it, 


e his goods, as they belong to him, are ſubject 


5 C iF 
* 2 
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An 
n tion, which receives him, is a party on one fide and 


C, 
he in his own perſon and the nation, which ſends tin, i, 
are diſtinet parties on the other ſide : the nation, which 
receives him, tacitly agrees, by the a& of receiving $ 
him, both with him and with the nation, which nd; ft 
him, to conſider and to treat him, as if he wa ail. 
home. From hence it follows, firſt, that though he, 
by miſbehaving himſelf, breaks this compact, as fr 
he is a party in it. yet this does not dilcharge the na 
tion, where he reſides, from the obligation, which it vii 
under by the ſame compact to the nation, from whene 
he comes. Secondly, it follows from hence, thy 
Where we and. any nation have by mutual agreemen 
ſent ambaſſadors to each other, if that nation ſho 
uſe our ambaſſador otherwiſe than the law of nation 
allows, yet we are not at liberty by way of etaliation 
to uſe their ambaſſador in the ſame manner. In fuch 
mutual agreement, though their ill treatment. of ou 
e is a breach of compact on their {ide 
FCA t itywill not releaſe us from rn a 
9 87 Þ are under towards their ambaſſador by the f 
compact with him. 
Public XXI. The compact of e which are pt 
— vate compacis, have already been treated of at lay 
treaties or But it may be neceſlary to ſay ſomething. Once min 
ſponſions. public compacts, which are the compacts of natio 
Our authors ſubject led him to apply the law of nan 
to compacts of this ſort, particularly to ſuch as Is &Y 
relation to war, in more inſtances, than we ſhall ba 
occaſion to go through. It will be ſufficient for 0 
purpoſe. to explane the general principles of this k. 
and to ſhew the reader by bins n to a fen i 
F 


Aer 


R 
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u or in 3 _ ic als 

LE —5 —_— a * 

Le, who are the parti po we indivi- 
celleuve. e's who: are the — ts, 


4Pablic bone . 10 1 
3 3 them, benen, ſped: of te 
ern 4s — 
— by the are made by. thoſe, who 
& with conſtitution of a nation to 
. oa! gorenours ſhould a in their own 
e 
in nnn the law of nat — — 
— — — 
ey exceed ſome —— principals ; even though 
Nacipals had inſtructions, which .cheir 
"Where 2 
ee of a fovercign he ot 
ve trove ore by the ts rey ws vacancy 
GT, m XVI. See B. I. C. XII 1. 
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For ſince the right, which they have to Weben 


appointed him. His acts therefore will bind the (tat 
becauſe they are in effect its own acts. So that if, i 


this new form of government would be obliged toh 
fill his treaties. But ſince his treaties thus affed 
"Nate itſelf ; the right of government, notwithſtandi 
it is tranſmitted to his ſucceſſors, not by his own e 


would have been bound, if it had exerciſed this gh » : 
itſelf without tranſmitting it to any ſucceſſor. Butt 
power of ſovereign princes thus to bind thei 


upon them by the eſtabliſhed form of govemm 


"rity and advancement of the common welfare: 
Tonſequently as they are the agents of the fta 


uinsrirurks of bt 
deceſſor 105 not bind them upon account bay imme 
| Site authority or power, which he has over t 


not derived from any act of his, but from the 2 
of the ſtate, he cannot have any immediate author 
over them either to hmit this right, or to reſin 

them in the exerciſe of it. His treaties with foreigh 
nations are made binding upon them by the interve 
tion of the ſtate. He is authorized by the ſtate to a 
for it in conſequence of the office, to which it lf 


on his demiſe, no ſucceſſor was to be appointed and 
perfect democracy wWas to follow; the public un 


but by the act of the ſtate, cannot be tranſmitted i 
from the obligation of thoſe treaties, by which the H; o 


ceſſors, by the intervention of the ſtate, is not ina - 
Beſides the conſtitutional reſtraints, which a be 


they are under a general reſtraint ariſing from diet 
of civil union. They are appointed by the ſtatet 
For the attainment of theſe ends, that is, for the i ful 


for theſe purpoſes; no treaties of their .making 
hey. are deſtructive of theſe. — wil * 
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fate, We ought not however to conclude-from hence, 
nat the ſucceſſor of any ſovereign prince, who has 
made a treaty with a foreign power, is at liberty to 
break that treaty | or 
th inereſt of his nation to * upon Presence, : 
un be cannot be l bus a — — 
inders the advancement of the general good. For 
* a ſovereign prince has no power to bind the 
and by the intervention of the ſtate to bind his 
. to any thing, which is inconſiſtent with the 
public good, yet Grotius very properly obſerves, that 
is rule is confined to what appears in the firſt in- 
tance to be likely to hinder the public intereſt, and 
does not extend to what ſeemed at firſt to be of gene- 
601 benefit, though by ſome unforeſeen accident it 
t my become hurtful in the event. If there was a 
robable cauſe for making the treaty at firſt, it was 
inding from the beginning; and an accidental change 
5 "intereſts, which — ere eben will not deſtroy 
be 7 $ obligation. 

Sponſions or ee are 8 aid by 
| | inferiour magiſtrate or officer on the behalf of the 
ee, to which he belongs, without being authorized to 
& for it. Such compatts, ſince they are made without 
he authority of the ſtate, do not bind it, unleſs it con- 
$ them after they are made. But it is not neceſſary, 
deer this confirmation ſhould be an expreſs one. The 
ate ne, to which the ſponſors belong, tacitly binds itſelf 
IP fulfil what they have engaged for on its behalf, by 
are: ing under the engagement, as if it underſtood itſelf 
, _ be obliged. But the notoriety of the engagement 
bal U. C. xv. XVI. LT. C. XXII. 5 I. N. 1. 
q 3 3 
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* and the mere ſilence of the ſtate about it will w 


be claimed by preſcription, muſt have been for ſons 


© thing had been all the time in the poſſeſſion of th 


bare compact, does not give the perſon, with whon i 


make any expreſs declarations that the thing is his 


of the ſtate about it, cannot give the perſon, wit 
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amount to a tacit confirmation of it; as long as thenaig 
or perſon, with whom the ſponſors have treated, ; l 
poſſeſſion of no corporeal ching and exerciſes no rgh 
in conſequence of its engagement. A thing, when it 


time in the poſſeſſion of the claimant: and then d 
true owner by having knowingly neglected to chin 
ir is underſtood to have tacitly relinquiſhed it, If t 


true owner, there would be no occaſion for him i 


in order to keep up his property in it. In like mu 
ner where a right is claimed by uſage, the perf 
who claims it, muſt for ſome time have exerciſed it 
and they, to whom this right belongs, muſt knowing 
ly have neglected to ſtop him in the exerciſe of u 
If he has never exerciſed it, their ſilence could be 1d 
mark of their intention to give it up to him : for thy 
had neither occaſion nor opportunity to ſpeak about 
Now a ſponſion, whilſt it proceeds no farther than 


is made, poſſeſſion of any corporeal thing, and does u 
imply, that he exerciſes any right in conſequence of 
The notoriety therefore of the ſponſion and the filen 


whom it is made, any claim upon the ſtate by pt 
ſcription or uſage. The ſtate, whatever it may l 
of the matter, has no occaſion to ſpeak about i. 
long as nothing is obtained by it, or nothing is d 
in conſequence of it. And certainly the filence of 
ſtate or its neglect to declare, that it does not cone 
to the e ſponſion, whilſt there is no occaſion to ſay ® 


1106 
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„ to the unauthorized act of ſome of its 
nember: Bur if the ſponſors, beſides their bare com- 
i have given the perſan, with whom it was made, 


ofſeſſion of ſome corporeat thing, which belongs to 
he ſtate ; or if that perſon in conſequence of this com. 


a exerciſes ſome right, which affects the ſtate ; then 
ndeed the knowledge and filence of the ſtate about 
hat has been done, its negle& to reclaim the thing 
x to ſtop the exerciſe of the right, is an evidence of 
s conſent to the ſponſion. 
If the ſtate, to which the ſponſor Rage: neither 
ly nor tacitly confirms what he has done, but 
X 9 contrary declares, that it will not make good 
js compact; we are next to enquire what the ſponſor 
imſelf is obliged to. The compact, if we look no 
ther, binds him only to endeavour, to the utmoſt 
f his power, to prevail upon the ſtate to make it 
ood, He is bound to do this, becauſe it is poſſible 
r him to do it: but as far as the ſtate is concerned 
is bound to nothing more, becauſe all beyond this 
impoſſible, But if we look farther than the bare 
dmpaRt, we are then to conſider, whether the nation 
perſons, with whom he treated, knew, that he had 
Nerve to act for his own ſtate. If they knew 
i he is ſtill obliged only to endeavour to prevail 
ſth the ſtate to make his act its own: whatever they 
have granted to him in conſideration of the com- 
. which they haye made with him, he is not 
buged to return that advantage; unleſs they have 
e ly ſtipulated, that he ſhould return it: be- 
e granted it in conſideration of a compact, 
e of which they knew, that he could 


9 not 


or to make any ſuch declaration, i is no evidence ks 


Ixsrlrurzs o 7 


not be anſwerable : And i it was their own fault, if th 
would grant it upon this conſideration. But if he 
them to ſappoſe, that he had authority to act for ths 
ſtate, either by declaring ſo in expreſs words, o by 
treating with them as if he had ſuch authority, whilf 
they knew nothing to the contrary ; this is a frayd 
and the fraud will oblige him, though the compal 
does not, to make them amends for "Thi advantage 
which they have loſt, or for the damages, which f. 
have ſuſtained by the compact. If his goods are ni 
' ſufficient to make them amends, the oblj 
extend to his perſon; not indeed to his life, for te 
of his life could be no amends to them, but to hi 


labour or to the ſale of his labour. | E 
Compacts, which the chief commander of man pa 

or the governour of a town makes with the enem 
are valid, as far as the reſpective commiſſions of fen 
officers uſually extend: for ſo far they are underſioofu 
to be empowered. by the ſtate to act for it. The cum: 
commander of an army is authorized by the nature i po 
his commiſſion to exert or to abate the hoſtile a WM co 
his army in ſuch a manner, as he finds to be mo tir 
convenient. He is therefore authorized to grant a tl al 
to 2 town, that he is beſieging, or to the army of WW no 
enemy, that he meets in the field. For a truce is ci te 
the abatement or ſuſpenſion of hoſtile acts. But WM mi 
obligation of this compact includes only himſelf, or 
the army, which is under his command; becaule I co 
commiſſion reaches no farther. If therefore, during N fic 
truce, he and his army ſhould be called away to f co 
ether employment, and another commander pu 


another army ſhould be ſent in his placez what hel 
; Grot, L. II. C. XXII. g vl. VIII. 


UL 
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koe does not bind thoſe, who ſucceed him: ſo that 
u will be no breach of faith in them, if boy © do not 
obſerve the truce, that he has agreed upon. But not- 
withſtanding any compact, in which Ig ates with 
the enemy to abate the hoſtile acts of his army, will - 
nd him and the army; yet if 1 in making that com- 

paſt he has abuſed his truſt to the advantage of Hi 
enemy, he 1s accountable to his own ſtate for ſuch 
abuſe. The nature of his truſt implys, that he has a 
power to enter into 2 compact of this ſort : and this 
power is ſufficient to render the compact valid. The 
obligation, that he is under, not to abuſe his truſt, re- 
oards his own ſtate only, and not the enemy; and 
conſequently it cannot affect the validity of JON com- 
paſt, which he makes with the enemy. 

The commander of an army, chough 15 office 
empowers him to grant a truce to the enemy, is not 
authorized by the nature of his commiſſion, either to 
make that truce general or to make a peace. His 
power extends only to the army, which is under his 
command : a general truce therefore, which is an en- 
tire ceſſation of hoſtilities between the two nations in 
il places whatſoever, and a peace, which puts an end 
not only to all acts of war, but to the ſtate of war 
between them, are not within the extent of his com- 
miſſion, If compacts, that produce a general truce 
or a peace, bind the ſtate, when they are made by the 
commander of an army; the obligation ariſes, not 
from the nature of his office, but from ſome ſpecial 
to ba commiſſion, which che ſtate has Siren him for I 
purpoſes, 
t Grot. ibid. 5 VII. 
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not from the nature of his commiſſion, but from fony 
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Things taken by an army in war, whether they 
| Sovertle or e eee, 2h | 
for the ſtate, to which the army belongs. ' The 
mander of the army has therefore no right, after th 
are in his poſſeſſion, to give them up to the eneny 
compact: or if he has any ſuch right, it is derivg 


occaſional or cuſtomary grant of the ſtate, The n | 
about perſons taken in war is the fame as the ni 
about things. So that the commander of an ary 

has no other right to exchange priſoners with th 
enemy, than what comes from the ſpecial grant orth 
cuſtom of his country. But he is at liberty to tre 
with the enemy about ſuch things or ſuch prin. 
are not yet in his poſſeſſion: for the ſtate has no di 
upon theſe, He is therefore obliged to obſerve the 
ticles, which he has agreed upon with a n! 
- apitulates, in reſpect either of the town, or the ul 
bitants, or the ſoldiery, 

The goyernour of a town is the commander of th 
garriſon, that is, of an army employed for the p 
cular purpoſe of defending the town. The uỹ. q © 
therefore of his truſt implys, that his compacts ab 
ſurrendering the town will bind himſelf and the gm 
Jon. If he ſurrenders it, when he. might have de 
it, or upon worſe terms, than he might bare 
he is accountable to his own ſtate for his miſc 
but the abuſe of his power does not affect any c 

pact, which he makes in conſequence of that you 
When the governour of a town, and the gain 
that is with him, in order to ſave their lives, 9% 
with the beſiegers not to bear arms againſt them 

L. II. c. xxil. $1IX. ® Grot. L. III. C. XXIII. $VE- 
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ir nation, either for a certain number. of years, or 
n have thought this compact to be void, 
veguſe it is contrary tothe duty, which they, who ſub- 
n it to this condition, owe to their country. But Gro- 


nemys power, and could never have been able to have 
we their country cither military or any other ſervice, 
te had not ſbeined u theſe terms. 


s or condition of the nations, that are parties to b 


it are at war. Treaties of the former ſort ſometimes 
; rennen 
1 the two nations; and. then they are called 
he akon they relate to the aſſiſtance, which 
xe nation is to give to the other in war; and then, if 
d payments are to be made on either ſide, they are 
d alliances; or if one nation ſtipulates to pay for the 


n 
WH 


ſhort any rights or obligations, which are conſiſtent 


between nations, that are at peace with one 


n . 


pole the war to continue, or ſuch as put an end ts 
Puffendorf has raiſed a groundleſs doubt about 
obligation of compacts of the former ſort. A ſtate 
_ he ſays, implys a liberty of taking all advan- 
VI. ers, that we can againſt d f From whence 
n vu. C vn. zu. 4 


chat the duty, which they owe to their coun-— 
docs not affect this compactz ſince they were in the | 


; Wſiſtance of the other, they are called treaties of ſubſidy, 
th the law of nature, may be produced, and any 


ts and obligations of the law of nature may be 
ann out into view or be aſcertained, by expreſs tre- 


Hehe comets mi ant are either ſuch, as 
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woes Public compacts, in reſpect of the circum- Compais | 


— 5 nega 
m, are divided *into ſuch, as are made by nations, peace or 


Ka re ot peace, ad ſuch as are made by. nations, . | 
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a ſtate of war continues, and yet that "we are wid 
any obligation of compact towards our enemy. Fort 
on the one hand we are at 75 d ne, 
ges, that we can, againſt our enemy; we ire at li 
to depart from our compact, whenever we can mr 
any advantage by departing from it; ſo that our d 
| pact does not oblige us: and if on the other hand vi 
compact obliges us to give up ſuch advantages, as 
might gain by departing from it, the ſtate of war doe 
not continue; becauſe a ſtate of war implys a libe 
of taking all advantages whatſoever againſt our tem 
This difficulty will be removed, if we diſtinguiſh be 
tween an abſolute ſtate of war, and a ſtate of war u 
der ſome limitations: an abſolute ſtate of war dots i 
deed imply a liberty of taking all advantages, that 
can, againſt our enemy. But we may give up tis 
berty in part by compact: and yet when we have dot 
this, the ſtate of war will ſtill continue; not indeed 
its full extent, but under ſuch limitations, as ariſe frot 
this compact. For the effect of compacts, which 
made between nations, that are at war, and which ſu 
poſe the ſtate of war to continue, is to abridge thel 
berty of war without putting an end to it. 
A truce is a compact, by which the perſons 
are parties in it, bind themſelves not to do any ads 
war for a certain time, though the ſtate of war conl 
nues. It differs therefore from a compact of peace, W 
it does not put an end to the ſtate of war. The pat 
oblige themſelves not to do any hoſtile act during 
time, that is agreed upon: but when this time be 
pired, there is no occaſion either for any n new. ch 
0 Grot. L. III. C. xxl. 51. ö 


NATURAL Law, 


* of wat of for any new cauſes to juſtify. going on 
vith the war. The truce, whilſt it laſted, reſtrained the 
ur of war from producing its proper effects: but as 
bon as the truce expires, the ſtate of war then exerts 
tel and produces theſe effects. Sometimes a truce is 
alled a temporary peace: but When we call it ſo, we 
Ul the word — peace — only in eee od 
r, and not in oppoſition to a ſtate of war. 
| One reaſon for enquiring, r n- 
tinue in a ſtate of war during a truce, is, becauſe there 
) times of peace, or ſome on the other hand, which 
are limited to times of war; and then it may be a 
doubt, which of theſe treaties ſubſiſt during a truce? 
o this queſtion Grotius anſwers, that ſuch. compacts 
ny, as are limited to times of war, and not ſuch, as 
| inited c times of N en een force 
ande „ £ 
| The ate, ee a truce - may ws 
determined either by conſidering the nature of the com- 
pat itſelf or by applying to it the common. -rules of 
Meet 5:13 1 fil binge © | 
When © bor. b. y Weste d. een Nom 
ſomeone certain day till another certain day, it may be a 
Waueſtion, whether both theſe days are included in it, if 
the compact does not ſay in expreſs words, whether they 
co be reckoned incluſively or excluſively. Grotius al- 
bus, that the day, which is fixed for the ending of the 
truce, is to be reckoned incluſively. This day is in- 
coe the limit of the time: but the limits of natural 
dings may be of two ſorts; they may either be parts 
the thing, as the ſkin, which is wann, 


Orot. Ibid. . | * F 01 tot Þ 
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chat this firſt day is the limit of the truce at ont en 


INSTITUTES OF | 


a. 


they may be different from the thing itſelf and no gun 
of it as a mver, which is the limit of a field or of 

ow, is no part of the field or meadow, But x. 
moſt natural to reckon the limit of a thing as a par of 
the thing itſelf, He contends however, that the dy 
from which the trace is to begin, is not t0 bercekowe 
incluſively; becauſe the word from + is disjundine 
and not copulative ;/ this word in its -uſual ſenſe fo 
rates the day, which is firſt mentioned, from the n 
and does not joyn it to them. One would rather thi 


as the laſt day is the limit of it at the other end; ad 
conſequently, that there is the ſame reaſon for rue 
ing the firſt day, that there is for reckoning the bl ur 
day, as 2 part of the time, which is included in th 
is no objection againſt this way of reckoning: jor vie 
ve ſay from head to foor; ne REY 

is included within the reckoning. .- 
Truces, as we have already . 
are either general or particular: if the pankmognnd 
Tuſpetid all acts of war in all places uhatſoertt, ths! 
a general truce ; if they agree to ſuch a ſuſpenſion 1 
ſome one or ſome few plaves only, the truce is a pit 
cular one. *When a truce is agreed upon by the alt 
tutional governors of the nations, e. 
che war, though it binds the whole nation on each ui 
no acts of war, which/are done by the memben 

either nation, will be a breach of the truoe, unleſs tas 
members knew, that it had been agreed upon: # 
nenn EY 
„ Ibid. v. FE — 
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muloa thi e WI | | ny 1 6 
xt S by ie cher ett 
; army are ſubject to the ſame rule. But in theſe 
xes the rule has no great uſe; becauſe they are com: i 
ni known immediately to all the OY og oof 5 
cerned in 
*Truces may either be abWlute'or conditibas},” 25 
ce which is made without any conditions annexed 
i, though it binds the parties not to do any hoſtile 
i Ner- one another, leaves them at liberty to 
fy their towns, to raiſe new armies, to build ſhips, 
n * other reſpe& to put themſelves into à better 
l ure of defence, than they were in before. For by a- 
1g merely not to do any hoſtile act, they cannot 
underſtood to have bound themſelves not to guard, 
vel à they can, againſt any future hoſtile acts, 
Wich may be done againſt them. Conditional truces 
broken, when one of the parties does any thing, 
ich is contrary to the conditions, that have been A- 
2d upon. And univerſally, a breach of truce on one 
n vill juſtify the other part in beginning hoftilities 
in before the dime of the T * 
| expired, . 2 A 
All truces granted "TY a certain purpoſe, are con 
ed to this purpoſe ; and the party, which makes uſe 
the ceſſation of hoſtilities, to do any thing, that is 
induded within this purpoſe, and that is to the 
Ivantage of the other party, breaks the truce. For 
this purpoſe is the ſole reaſon of the compact, the 
Pt ariſing from the compact can extend no farther, 
this purpoſe extends, Thus when a truce is 


ated to a beſieged town for the ms ohne Oy 
MOEN: | 3 | 


RY 


ab grad, . it is a + breach FAG, to AE; 
opportunity, which ſuch a truce may afford, to hi 
Fe” any. new ſupplies of men or of proviſions into the tow, 
the beſiegets, as they granted the garriſon a cefſation; 
arms only for the purpoſe of burying the dead, tar 
plane right, TINS: their compact, to hind, 
it . force from any other 1 bones. of th 


A „ '* Paſſports, or. letters of fafe-cond uct; "ach 

| granted to enemies in time of war, are to be conſtr 

by the common rules of i interpretation. The nature 

2 paſſport does not particularly require, that the wor 

of it ſhould always be underſtood in their moſt ext 

tive ſenſe, or that the meaning of it ſhould always 

$ : extended beyond the common acceptation of the word 
if ſo as to make the favour, which it grants, as compl 
| | as poſſible: 2 whether it ĩs to be interpreted liberally 


not, muſt be determined i in the ſame manner, aif 4 
had any other writing to conſtrue. On the contrary, iſ: n 
there! is any difference between the rules of inte n 


ing paſſports, and of interpreting other compat 
there appears at firſt ſight to be more reaſon for thi 

- ing, that we ought in interpreting paſſports to ache 

_ cloſely to the letter of them: becauſe the circumii 
-ces of the parties concerned in them, that is, of tho 
who grant them, and of thoſe, to whom they are gra 


41 

- ed, are ſuch as afford no room to preſume, that! nf 
former deſigned to beſtow any extraordinary e di 
upon the latter. However, this is no general rule iy, ,, 
thei interpretation of paſſports : it is not neceſſary, M i: t 


they ſhould always be interpreted cloſely ; be 
though we have no room to . 28 


. Ibid. ar 
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bey, who We it, — diſks 1 nſe-. 
1 ntly we muſt collect the meaning of the writer, a8 
-colle&t the meaning of other writers; from his words 
˖ Wer. bree W words 
ee * . Gigns r there is faſt | 

tent reaſon rere, im thas: e 


meaning p „ Fs e,, AH 

- Cartels, «which ee made between - 
ns, that are at war, about the n 
rioners, are to be interpreted by the ſame rule. 
Ther can be no doubt about — 

is, which put an end emen nor 

there any appearance of reaſon for imaginiag, : 

beſe compadts are to be interpreted by any — es 
different from the common rules of interpretation. 
t may however be proper to obſerve, that, whilſt 
Crotius diſtinguiſhes between breaking a peace and 
ving a new occaſion for war, the only real difference 
tween them is, that when a nation is ſaid to break a- 
ce, we mean, that it does an injury in reſpect of the 
guts, which were acquired or aſcertained by ſome 
mpact of peace z whereas it is more particularly ad 
give a any occalion oo war, mins: it does an — 
I — — of a _ + is iniefſeed . 
ocaſion for war: becauſe the compact of peace, 


„i put an end to any former war, re * the | 
re tine all former occaions'of We: Hane 
09 WM ti ox (OT I Jo 13494 8155 


vol. u. WW 
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of nations. ENG Dad n N 
3 of equal; ompaC ( 8 1 ma | 
eneſit of peace, or ſome 2 8 Al 

ompacts are equal, where dne 

back parties — to receive, 8 Compaty 
for reſtoring peace are equal, if the parties bargiin-far 
a a mutual reſtitution of priſoners, or of gaods, which they 
have taken in the war, and for equal ſecurity to be 
gien on both ſides for preſerving the peace. Other 
equal compacts of mutual benefit relate either to tu 
and commerce, cr 0 mutual aſſiſtance in War, or to 

other matter, from whence ee we 

the-contra ing parties. #34 e e 

Feble compacde are called — when 
:onyeniences: or the benefits, which they produce u 
the contracting parties, are unequal. Sometimes th 
weaker or inferiour party is entitled by the compact i 
a greater benefit, than the ſtronger or ſuperiour pat 
as when! a ſtronger ſtate engages to aſſiſt another, th 
is yeaker, and ſtipulates either for a leſs aſſiſtance of; 
for none in return. Ugequal. compacts, which lay dd : 
greater burden upon the inferiour party, are f 
ſuch, as diminiſh the ſovereign power, which the ink ee 
riour nation has over itſelf, or ſuch as do not dimi ni be 
this power. If the inferiour nation binds A ox 

make war without the conſent of the ſuperiour; ui x) 

condition diminiſhes its ſovereign. power: (orga pou 

of making war by its own. act is a part of. the 0 

reign power of a nation. Grotius goes on to dim 


. 
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den: bananen by enn 
ir nation, into ſuch as are tranſient and 
eons obligation to pay th forces, that the ſupe- 

rty d againſt it in a war, or the 
— or the GN of Hofhighs, 'of 
the yielding up of ſome part of its territory, or of its mi- 
tary ſtores or beer reger theſe are called tran- 
ent burdens, becauſe they ſoon end. But the burden 
vill be a continued or permanent burden, if the infe- 
four nation binds itſelf not to build forts in ſome par- 
ticular places, within its own territory, not to go with 
ſhips of war or: with any other ſhips into ſome particu- 
br parts of the ocean, or not to keep up more than a 
ertain number of ſhips : theſe and many other bur- 
tens of the like ſort, though they are of indefinite con- 
1 —— 


+ i on the ſuperiour for the exerciſe of its ſovereign 
ever. A farther burden of this ſort is an obligation 


A0 fe inferiour party to pay a proper reſpe& to the ſu- 
nowledge its ſuperiority, This how- 
er does not imply a loſs or a diminution of ſovereign 
r ; provided all the ſuperiority, which it is obli- 
td to acknowledge, is a ſuperiority only of rank or dig- | 
and not of power: for one ſtate may be acknow- 
nenen fuperiour to the other in rank or dignity, whilſt 
mne latter till continues to ne 4 independently 
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hers are of a different tenor and produce fuch rights 
Orot. I. I. C. II. S XII. . II. c. xv. 51. 


Amongſt the former forthe 


XXIV. — rden 7 me public com- n 
is are of the ſame tenor with the la w of nature, or con- ef the 
n nothing but what is matter of natural right; whilſt ter with 


Rr 2 6 as matter. 
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ö nel, where the law of nature admits of ſome lai 
and the preciſe rights, which ariſe out of it, depend 


preſs treaties, though in theſe inſtances they contain 


aſcertain ſuch rights, as might otherwiſe have been con- 
| troverted. Thus it is matter of natural right, that x 


thus ſtipulated is a right of the law of nature or ol 
nations; becauſe the matter of expreſs. treaties is 10 


natural right, though no ſuch treaties had ever bet 
made. We may explane this obſervation. by the n 
face, which: we juſt now mentioned. If in enum 
..- - - rating the ſeveral forts of contraband goods, any P 
cular fort of goods has been omitted in ever ſo mu 
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&s. of the former ſort; are more 


upon the circumſtances that we happen to be in, Er. 


nothing but what is matter of natural right, ſerves 


neutral ſtate ſhall not convey any contraband goods to 
our enemy. But what are, and what are not, to be teck 
oned contraband goods depends upon ſuch circumſim. 


orts of goods, that are to be reckoned mer 
not been ſpecifyed in ſome expreſs treaty. 

This obſervation of Grotius will aue * + 
nother, that may be of ſome uſe in judging about te 
law of nature or of nations, from what nations have * | 
lated with one another in expreſs treaties,” The 
moſt nations ſhould at ſome. time-or other have. made 
treaties, in which they have ſtipulated the ſame thing 
yet. we cannot conclude from hence, that what they have 
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always matter of natural right. On the contrary, we a 
not conclude, that what has been thus ſtipulated is n 
preſcribed by the law of nations, becauſe expreſs tre 
ties ſometimes contain what would have been matter 0 


exprel 
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expreſs treaties x this i is no eyidence, that it is 3 con- | 
band by the law of nations: becauſe though - a neu- 
tral ſtate Wld naturally have had no right in time of 
war to carry this fort of goods to our enemy, yet we 
night give it ſuch a right by expreſs treaty ; and any 
other nations that have ever made any treaties aboug 
the like goods may have done the ſame thing. On the 
contrary, if in any expreſs treaties we find, that ſome 
particular ſort of goods has been excepted as not con- 
raband; this exception is no evidence, that they are 
contraband by the law of nature: becauſe expreſs trea- 
ties are ſometimes. of the ſame tenor with the law: of 
zature ; ſo that the exception may poſſibly have guard- 
& againſt nothing, but what the law of nature. or. of 
rations, when. rightly ne ud 3 _ 


d againſt vithout i it. 
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CHAP. Xx. 


; of the 3 that are * in 7 
and in their civil conſtitutiont. 


5 1. Three ways, in which civil conſtitutions are liablt ts i 
changed. II. Uſage may change a. civil conflitutian 
IN. Civil conſtitutions may be changed by expreſs an. 
 fent. IV. Unjuſt force does not change @ civil conflity 
tion in right. V. Conſtitutions may be changed up 
. failure of ſupreme governours. VI. Abdication my 
c occaſion a change in civil conſtitutions. VII. Patrim- 
vial kingdoms are not naturally divifible. VIII. Rats 
ef fimply hereditary ſucceſſion. IX. Lineally herediay 
ſucceſſion what. X. Effet? of abdication in lined 
 berdditary ſucceſſion. XI. Change of conſtitution ua 
breach of compact. XII. Sameneſs of a civil ſucth, 
what it conſiſts in. XIII. Several Ways, in which a fta 
may ceaſe. XIV. Change of conſtitution does not chang 
a ſtate. XV. Some ſorts of changes in a ſtate do nut dt. 
roy it. XVI. Variable qualities of a ſtate. XVII. Cu. 
 greſt in an unjuſt war produces no effetis of right. XVIII 
What effetts may be occaſioned by conqueſt in a juſt war. 
„ THE civil conſtitutions of all ſtates are ea 
Which c I bliſhed by a compact between the governing ap 
vil conſti- Aae the ſtate, and the body of the people: anda 
ar table long as the obligation of this compact continues, ne 
ther of the parties in it can of right change the Of 
ns * tution ; becauſe the law of nature requires both d 
them to obſerve their compact. But this gen 
may ceaſe three ways. Firſt; though it cannot de 
made void by the ſeparate act of either party, Jet il 
may releaſe one another by mutual conſent. Second 
* See B. II. C.IV.$1V. C. vl. 511. 


OP 5” 


C. X. NATU RAE EAW. 
fat any time there is no governing part in being, the” 
jon will be void; becauſe there can be no come 
pait or no obligation of a compact, where there is on- 
y one party. "Thirdly; a wilful -and notorious viola- 
don of the compact on the fide of the governours, will 
liſcharge the people from their obligation.” Upon any 
of theſe events the people, that is, the body of the 
ſociery, will be at liberty, as they were originally, o 
fabliſh any form of government, that they pleaſe. 


g if they were wholly founded i in compatt: ' becauſe a 
compact between the governing part of the ſociety and 
the people is the immediate cauſe, which eſtabliſhes 


and whatever alters the terms or conditions of that 
compact, will likewiſe alter the tenor of the * 2225 
; eſtabliſned by it. | 

Both the law and the clips that we are ſpeak- 
ing of, are commonly unwritten ones; and uſage or 
continued practice is the only evidence of the tenor of 
either of them. Whatever conſtitution therefore might 
pear from former uſage to have been eſtabliſhed in 


the terms or conditions, to which they had obliged 


Into a new one, in which the terms or r conditions are 
o L. Il. o. XI. ö pears 


Rr 4 : different, 


TI. Civil colititutions are ultimately founded in a | Uſage 
kw, which proceeded from the collective body of the 7: _ 
ſate before the legiſlative power was veſted in any ir con- 
particular part of it. But we may argue about them e 


tis law ſo as to make it binding upon both of them; 


ay civil ſociety; a different or a contrary uſage, after 
it obtains, will afford the ſame evidence, that the So- 
rernours and the people have mutually agreed to 
change the conſtitution by releaſing one another from 


themſelves by their former compact, and by enterin g 
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_ abſolute one, by uſage, that is, by che bacit conſent of 


Civil con- 


' _—_ 
may be 


changed 
by expreſs 


conſent, 


out any ſuch antecedent releaſe, the conſtitutional go 
. vernours and the people expreſsly agree to eſtabliſh 


d ia,⸗cit releaſe of both parties from their reſpectine 


35 the legiſlative by their repreſentatives, if we do no 
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* INSTITUTES: OF” my, 
different. Thus an abſolute monarchy; may e 
limited one, or a. limited monarchy may become m 


the king and the people. 1 

III. < If the conſtitutional 3 DS the people 
releaſe one another by expreſs conſent from the oblige 
tion of the compatt, by which the old form of go. 
vernment was eſtabliſhed ; the body of the ſociety vil 
then be at liberty to eſtabliſh a new one. Or if, with- 


new form of government; this agreement will be 


obligation of adhering. to the old one: becauſe they 
cannot intend to bind themſelves by a ſecond com 
pact without intending at the ſame time to ſet aſide the 
obligation of the firſt, which, if it ſtill ſubſiſted, would 
make the obligation of the ſecond impoſſible. _. 
The legiſlative body of a ſtate is only ane of the 
parties in the compact, by which the conſtitution of 
the ſtate is eſtabliſhed ; and conſequently the acts of 
this body, though they bind the whole fociety in 
other things, will not be ſufficient to change the con- 
ſtition without the immediate and direct conſent of the 
people, In limited monarchies, where the people act in 


attend to this rule, we may be apt to imagine, that 
as the conſent of the repreſentatives is in other in- 
ſtances the conſent of the people, ſo their conſent in 
concurrence with the reſt of the legiſlative body would 
be ſufficient to change the conſtitution from a limited 
to an abſolute monarchy. But theſe repreſentatives att 
e See B. I. C. XI1. FIX. . 
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CX N&TURNAEL 
* of che legiſlative body; and 8 conk ent - . ; 4 
his whole body, though they are included in it, is 0 
only the conſent of one party in the compact, by 
tich the conſtitution was eſtabliſhed, . When a con- 

trution is diſſolved by a notorious and wilf n 
compact on the part of the civil governours, or by | 


18 abdication or other failure of theſe governours; 

u people may chuſe repreſentatives to act for them 

h. 1 the old conſtitution, or in ſettling a new 

- e: and what theſe agents, who are choſen and ap- g | 
Mera for this purpoſe, ſhall do on the behalf of the 
rte, will bind their principals, But agents, who are 
de olen and appointed by the people to exerciſe their. - 


aſlitutional ſhare of the legiſlative power, act under. 
|: conſtitutional compact, and conſequently. are not 
thorized by ſuch an e to change 8, 
ms of this compact. | 
But what the legiſlative body of a ſtate does with's 2 

len to change the conſtitution, either in a mixed 
m of government or in any other form, though it 


ed, may be the occaſion of producing it. If the 
ple acquieſce in what the old legiſlative has done, 
d ſubmit, without being compelled by force, to act 
Ker the new one, as if they approved of it; this 
Iueſcence and - ſubmiſſion is an wide .of ae 
ſent. . 


tnours or from the people, can only change a 5 
would e tution in fact and not in right; till the power, chang 2 
mid ch has been ſeized by either party contrary to the © 
es ae itutional compact, has been n up by __ ex- - right 


dee B. I. C. XII. I. 


We 


Ll 


es not in right produce the change, which was de- 


IV. *Unjuſt force, Whale it comes Go” the civil Uriel 
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| vor augen to eſtabliſh x conſtiratio „n 
thus introduced: for uſage or preſcription will give 
che pollellor oder to 1 

real Pen where the firſt poſſeſſion is diſhoneſt. / 
the ſubſequent conſent of the injured party, e 
though it is expreſs, will do nothing, if =o vn : © 

| force is made uſe of to obtain it. 

N V. When there are no ſupreme governours in i being 

be chang- the conſtitution of government ceaſes, becauſe the pec 

_ ge ple are then the only remaining party in the compaq, by 

ſupreme which it was eſtabliſhed. Such a failure of ſupre 

oy governours is poſſible 1 in almoſt any of the "ik 
government, but it is moſt likely to happen i in tho 
which are monarchical either in whole or in part, 
monarchy is indeed fo far from being a firm and laſting 
conſtitution in itſelf, that it will fail upon the deatho 

the firſt monarch, if ſuch poſitive proviſions are ne 


made for continuing it, as do not ariſe out of its er. 
nature. 


The law by taking”: a kingdom hereditary will pre 
ſerve the conſtitution upon the event of the poſſeſa ad 
death: for as the anceſtor was a party to the conſtiu H h 
i | tional compact, and ſupported the obligation of it, a 
1 long as he lived, ſo immediately upon his death ti 
4 law brings the heir into his place and makes this heir 
party in it. But the conſtitution may poſſibly lai 
| notwithſtanding this proviſion has been made for th 
_ continuance of it. If the family, upon which the uh b 
/ entails the kingly power, is wholly extinct, or it 
ſuch heirs are left in it as the law deſcribes ; the propyl 
will then be at liberty either to chuſe a new mona 
or to introduce a new form of government, 
See B. I. C. VIII. IV. (see B. II, C. IV. V. Vi, 


x. - NATURAL LAN 


VI, When the conſtitutional gov of @;' 
ave abdicated or relinquiſhed their power 4 | thaty will 09 my 2 
- no ſuch goyernours in being: the people therefore change in 
il be releaſed. from the obligation — 
lich ſupported the conſtitution, and PRI 2 wn 
p alter it, if they think proper. 
Conſtitutions, that are monarchical, Ather! in F hole 

x in part, will ceaſe upon the abdication of the preſent 
vovided for the continuance of them by making th 
ogdom hereditary: for by abdicating for himſelf, he 

dicates likewiſe for his children or other heirs, and 

u them off from the ſucceſſion. The whole effect 

f a civil law, which eſtabliſhes inheritance, conſiſts in 
ulmitting to the children or other heirs what the 

aceſtor poſſeſſes at the time of his death. If he there- 

hre in his life-time has abdicated or relinquiſhed his - | 
joht, the law will produce no effect at his death; 

here will be nothing left for them to claim 3 

, and nothing left for the law to tranſmit to them. 

If we ſhould be asked here, whether a civil law by : 
king a kingdom hereditary; that is, by appointing 
he to the perſon, who poſſeſſes it at preſent, will 

wage this heir into the right of his anceſtor im- 

| ely upon the | abdication of the anceſtor? the 
us of the queſtion will ſupply us with a proper 

wer to it. A man may have a ſucceſſor at any 

ne, but he cannot have an heir, till he is dead: for 

i heir is a perſon, who ſucceeds into the right of 

ocher, not upon any event whatſoever, but only 

pon the event of this others death. If the law there 

re has done nothing more chan make rhe kingdom 


cot. FLY C. VII. — | 
here- 


1 a 


Pee 5 ee rH: throne ſhall happe 


have been the heir to it, if no abdication had happened 


ferent effect from a law, which eſtabliſhes ſimple inc 


_ abdication of the anceſtor -will not affe& the he ir 


8 


s rkrurzs 1 
10 ol bet it on 


ene of the preſent poſſeſſor: a Vacancy, thut 
made by his abdication; does not come within the vi 
ee be and no en is male by' it for fil 
vp ſuch a vacancy. -—-* (552-76 (5 

Since an abdication thus: diflolves a monarchic 
conſtitution, the people are at liberty upon this ever 
either to introduce a different form of government, « 
to reſtore the monarchy, either in its former extent 6 
under new limitations. And in whatever ſhape th 
reſtore i ir, they may grant the kingly power to 21 
family; or they may paſs over the perſon, who wc 4 


and may grant it to others, who ſtood more remo 


than he in the former ſucceſſion; or laſtly they ui 


call him to the throne by expreſs grant, or may ſuff 
him to take poſſeſſion of it without interruption. Bt 
whether he obtains it by grant or by ſufferance, 1 
right is derived from the immediate conſent of d 
people, and not from the operation of the my 
which had eſtabliſhed an hereditary ſucceſſion, | 
the abdication of his anceſtor. 

Hitherto we have argued in this queſtion * 0 
authors principles. But hereditary ſucceſſion may | 
either ſimple or lineal: and Grotius confines theſe pri 
ciples to the former ſort. He maintains, that 2 
which eſtabliſhes lineal inheritance, will produce a dt 


ritance ; that where lineal inheritance is eſtabliſhed i 


though where ſimple inheritance is eſtabliſhed it | 


cut them off from the ſucceſſion, To clear up ii 
matt 


1 Nu TUR A 
Luer, it will 5 N * a view of. 
t Grotius ſays NY the rer mh WR 
lll to kingdoms. f 
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medial kingdoms is, chat they are diviſible inheris dann a: 
ces, that as the preſent poſſeſſ 
| under to appoint his own | heir, ſo he is, not „ifible. 
e eed to tranſmit the kingdom entire to any one per.. 
ve, but is at liberty to divide it into as many parts as he 
1 OS 1{:s, and to appoint as many ſucceſſors, as there are 
ns, with ſovereign power over each part. We will 
te ure preſently, whether the ſtate could not give him 
ei power by an expreſs act? or whether the acquie- 
wage or tacit conſent of parties will not confirm ſuch. 
5 Lanbon after it is made, though he had originally no 
er to make it? The point, that, we are to conſider 
, whether a patrimonial kingdom is in its on 
ure 2 diviſible inheritance? / The nature of. civil 
and of civil power will lead us to think diffe- 
ih from Grotius upon this point, All the parts of 
ſte are united into one body by the ſocial compact, 
d muſt remain united, as long as no alteration is made 
ene But a civil governour cannot change 
nal pat; becauſe he is obliged by the nature 
lis office to act under it, and conſequently he can- 

n divide the ſtate or ſeparate. the parts of it from 
| mother. The civil power, With Which he is in- 
ed, gives him a right to govern. the ſtate; but it 
ly gives him a right to govern it as a ſtare; that is, 
body of men, who are united by compact for the 
* Irpoſes of ſecuring their. rights, ar 4 of n 
N ar general benefit, | 2 

LI. c. vil. f xii. 
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of ſuch a kingdom wn 
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3 The tense, by which this unn will ne 
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of leſſer ſtates. But this reaſon may be applyed as we 


INST I'TUTES: a. a 


alter the nature of it. If ſtates are indiviſible 1 
in themſelves, the power of governing them, thou 
it ſnould be patrimonial; will not extend 10 0 _ i 
| Aving them. The notion of a 0 Aimonial kingd ; 
_ implys; that the poſſeſſor of the kingly voce is 
- | liberty to diſpoſe" of it, to whom he pleaſes,” But chilli 
betty cannot extend farther, than the nature of He 
thing, which is to be diſpoſed of, will allow. Wis 
kingly power is the thing to be diſpoſed of, the pc 
ſor, though he holds it as a matter of patiney 1 
diſpoſe” of it only as Kingly power, that is, as/ 
power of governing a collective body of men, il 
parts n mere 8 N xi 
mas e off 

*Grotius 3 do nen "which are mat 
hereditary in inteſtate ſucceſſion by any act of the pe 
ple, are indiviſible things: becauſe it may be pre 
med, dar ibe people, when they made ſuch a ſetilemen 
intended what is moſt; for the common N n 
the ſecurity of the whole will be better provided for, 
the-ſtate continues entire, than if it was to be divi 
upon every deſcent of the civil power into à numbe 


to patrimonial kingdoms as to kingdoms, which a 
hereditary in inteſtate ſucceſſion. Grotius indeed ſped 
of patrimonial kingdoms, as if the right of goremi 
them was acquired and tranſmitted 3 þ 
the peoples conſent, But by whatever means the king 
power might be acquired, we have ſhewn in 2 
place, that the conſent "excl is as kn | 

1Groe,/L.7. C. III. S XI. L. Il C vn. . 
ee B. II. C. IV. 5 XIV. 


make it parinci 6 40 make an TE 5 
eſtate ſucceſſion. If we e that 
i ſtate is an indi viſible thing: where the civil power is 
made hereditary. by the conſent of the people : there is 
te lame preſumption, that it is an indiviſible things 
3 this power is patrimonial; becauſe it could not 
& made patrimonial withaus:the ine conſent, of the 
people. Or if we ſhould ſuppoſe with our author, that 
he conſent of the people has nothing to do either in 
un or in tranſmitting the civil power in pat 8 
kingdoms; yet ſtill the ſecurity and common 
17 of all the parts of a civil ſociety, as it is the 
cf ad union, muſt. likewiſe be the end of all 
iril government: becauſe when a ſociety is formed 
r any particular. purpoſe, it is impoſſible, that the 
wer of governing this ſociety after it is formed, 
ould not have the ſame purpoſe in view. Since there · 
Ke our author allows, that the ſecurity! and common 
tereſt of all the parts of a ata: will require, n 
jould be indiviſible; the conſequence is, that the civil 
prernment. of it cannot in its on nature be tranſ- 
ted in ſuch a manner as to divide the ſtate: though 
e people have not made it indiviſible by any other: 
i the mere act of ſocial union is; hs . 
0 
When I fon. that a har. 1 is ; indivifible 
ts own nature, I do not mean, that no act whatſoever 
divide it. The ſocial compact makes a ſtate one 
unifible thing in its own nature; and it muſt con- 
ve one thing, as long as this compact ſubſiſts with - 
t being altered. Now the civil power of govern - 
8 a ſtate is ultimately founded in this compact: for 
ere was no ſuch compact, there could be no ſtate, 
| and 
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engen er the ſaci} compattthe pert, ww 


in poſſeſſion of this power, though he holds it pant 


monially, is not authorized by it to alter the terms 6f 
this compact. The people however, as they are the 
parties to this compact, may releaſe the obligation and 


alter the terins of it by their conſent: not indeed with. 
out the conſent of the perſon, who is inveſted with the 
ſovereign power ; becauſe he has an intereſt, that th 
ſtate ſhould not be divided, and this intereſt cannot of 
right be taken from him, unleſs he agrees to give 1 
up. But there is nothing, which will hinder the flat 
from being divided by the joynt- conſent of bim an 
the — A ſtate is naturally one thing, as long 1 
compact, which united the members or pans of 
into one body, continues the ſame in all points; it can 


not. naturally be divided, till this compact is altered 


di though this compact may in part be releaſed 
the 80 conſent of the ſovereign governour and c 
the people; yet ſince it cannot be fo releaſed by th 
— act of the ſovereign governour; a kingdom 
though it ſhould be patrimonial, cannot be difpo | 
of as a diviſible inheritance by the poſſeſſor of it. 
Thus whilſt Grotius maintains, that a  patrimoni 
kingdom is in itſelf a diviſible inheritance, and came 
de made indiviſible without ſome poſitive act of tl 
ſociety; the nature and ends of ſocial union and « 
ciwil government will rather lead us to conclude c 
the contrary, that all ſtates, whether the civil power! 
them is held patrimonially or otherwiſe, are indivili 


in EIT, and cannot be rigs . 5 
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ſſeſſor eee 
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le by any other act of his own; yet if he had 
glected to appoint a ſucceſſor, it may reaſonably be 
queſtioned,! whether the kingly power would deſcend in 
inteſtate ſucceſſion, unleſs" the ' civil law had made the 
kingdom hereditar y upon failure of ſuch an appoint- 
nent. For à patrimonial right in the ſovereign power, 
wich is an incorporeal thing, is in this reſpect like the 
property of an individual in corporeal things: the 
Foprietor of a thing has a right to diſpoſe of it by 
nil; but if he has made no will, neither his children 

or any one elſe can claim it in inte ſtate ſueceſſion 
mithout. the aid of poſitive law. Upon theſe Principles 


* 


be ſucceſſion; and che ſovereign power would return 
che body of the ſociety, from whence it originally - 
ame; if he had — the eivil 3 
ad not appointed one for' him. 3 03 Ye] 30.4 48 * 
If we ſuppoſe, what our author ava for dne 
Wat in a patrimonial monarchy the tenure, by which 
he ſoyereign power is held, will make it. deſcend as an 
kteſtate inheritance without the aid of any poſitive law, 
n the laſt poſſeſſor has not appointed an heir; the 
1 will be, to whom this power will deſcend? 
t Us ſuppoſe, that it will deſcend to his children; 
ad then the queſtion will be, in what order his child- 
= ate to inherit? All of them have equal claims: 
ut they cannot all inherit at once. The . cannot 
«See B. I. C. VII. $IV. | | 
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| have wkingiyy! power over a ſeparate pts tecaaim 


is monarchical, by-.the-. ſuppoſition,” and ſuch a joyne- 


and,ocher profits ariſing from the eſtate of the collegs 


ſuch proportion as ris egG ag 


ceed to it; one after another e 
0 the college, r the, 


pres: tiber each of them may 


1 ry 


not ioherit this , power! — becauſe — 


inherizante of the ſovereigu power-would change it in 

ta;an./ariſtocracy.: Therefore to: ſatisfy: their: - equal 
claims, they mult take one after another. Tbis i the 

A All indivifible;thipgs« whether they are corporal 

or: ingarporeal. Thus the ſeveral fellows-of 2 college 

in or dee have an equal right to the common 

emoluments of their places or fellowſhips. The N 


are diviſible emolumenta : and each of /the fellows may 
receive. his reſpective ſhare of them at the ſame time, i 


direct. But the tight of ſuceeeding to an ecc 
beneficęe, which is in the -patranage:of te coy, 
an indiviſihla emolument: they have all an equal righ 
to ſucceed to it, when it happens to be vacant, but 
only one of them can ſucceed at one and the far 


time. Therefore to ſatiafy this right they muſt 
been: eſtabliſhed ee e e uſtot 


the donor. ST n 9 8 
Our authors rule in 5 
they became hereditary. by accident, is, that each chi 
ta ſucceed according to the order of birth. In king 
dams, which are not patrimonial, but are made he 
ditary in inteſtate ſucceflion by the 4 of te b 
* Grot, L. I. C. VII. $ XVII. N 


lepropolen's rule, — HO 1 
this, and gives a preference to the males before the fe- 


u what reaſon he founds the former. In kingdoms; 
which are made hereditary by the a& of the people he 
ys, that the males will be preferred in the ſucceſſion - 
before the females; becauſe the former are more fit 
for the buſineſs af war and of civil government. But 
if a view to the ſecurity and common intereſt of the 
ſociety is what gives a preference to the males before 
the females in kingdoms, which are made- hereditary 
by the act of the people; we may reaſonably conclude, 
hat he gives no ſueh preference in patrimonial king- 
Icons, which become hereditary: by accident, becauſe 
be ſuppoſes, that in the ſucceſſion to kingdoms of this 
kr, no regard is to he had to the ſecurity: and common 
mereſt of the ſociety, that nothing is to be conſidet- 
quently, that the order, which is to be followed in 
de ſucceſſion, is the order, which nature has marked 
a in this family by priority of birth. But if this was 
he reaſon, why he made a difference between the rules 
i ſucceſſion in theſe two ſorts of kingdoms, - it will not 
ns to ſupport this difference. For ſince the 
curity and common intereſt of the ſtate is the end 
| oc union, it muſt likewiſe he the end of civil 
N n and conſequently wherever civil law has 
n no expreſs. directions about the order of ſueceſ- 
im to the civil power; the ſucceſſion is to be directed 
Fi of as well-in patrimonial kingdoms, 
| 9 $ 2 : which 
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males, though the males ſhould happen to be younger = 
tan the females. - He does not inform his readers; why 
he makes this difference: but the reaſon, by which e 
ippons the latter rule, will help us to conjecture up- | 


: 
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INSTITOTES OF 
which become herWltary in inteſtate ſucee 
cident, as in kingdoms; 7 reditary by 

the free conſent of the people.” = = 220999 
Rules of VIII. It will be needleſs to enquire vf Wha — 
imply he- of ſucceſſion is, where the law Has exactly pointed ir 
— out. But if the law has done nothing more, than 
make the kingly power hereditary i in inteſtate ſucceſſion, 
by tranſmitting it to the heirs of the laſt poſſeſſor of 
it without allowing kim to diſpoſe of it by will or by 
any other act of his on; we are then to enquire what 
will be the natural operation of ſuch a l. 
- Hereditary ſucceſſion, as we have before obſerved, 
is either ſimple or lineal. © Grotius indeed does not 
give the name of hereditary ſucceſſion to the latter ſort. 
But. we ſhall find preſently, that lineal'ſucceſſion is he- 
reditary in its on nature, and differs from ſimple ſuc- 
ceſſion only i in reſpect oe the wen 4 in 4 — e 

are placed. l ee 
The ſucceſſion is fiaply 0 * "ion th 
death of the laſt poſſeſſor of the kingly power, thoſe 
perſons, who are neareſt to him in blood; ſtand firſt in 

he order of ſueceſſion, and all, who are equally near 
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— him in blood, have an equal right to-ſucceed'him. WI * 
Our authors firſt rule about kingdoms which ate at 
0e ſimply hereditary in inteſtate ſucceſſion by the the 
free conſent of the people; is, that ſuch kingdoms are © 4 
indivifible. ' But this rule, as we have already proved. din 
is not pecukar to Kingdoms of this ſort: it extends t 81 
patrimonial kingdoms: whether they are'diſpoſed of d an 
any act of the laſt poſſefſor before his death, or be n 
come hereditary in intekare Toccemort we want of ſuct Fl 
© diſpoſition; © *7 et TI EXT * nt ay 
Tl 


e F xXIT » Ibid. zv. 28 BF nt tl 
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Second n where the civil law calls the bead of an 
ami to the ſucceſſion, and makes the kingly power 
hereditary, in his fm 4. no perſons come within the 
F beſides ſuch as are deſcended froin 
col relations by affinity or by blood 
annot; claim to ſucceed to what was given to him for” 
„ tis perſonal qualities, and to his family after him either 
; Wl 5 4 reward of his merit, or upon the proſpect, that 
y the like perſonal qualities would be cultivated in that 
5 


family. / Therefore if his direct deſcendents fail, the 
per, with which he was inveſted, reverts to the body 
l of the ſociety; notwithſtanding there ſhould be ſome 
of collateral branches left, that deſcended "I Ws 
.be ame ſtock with him. 
M ' Thirdly 3 his deſcendents, if ay are not Sal 
c. buch marriage, as the laws of the country have eſta- 
irs WY blſhed, cannot claim to ſucceed him by the aid of the 
| ly, A perpetual contract of cohabitation in any other 
form, though it might be a valid marriage by the law 

oe of nature, is not ſufficient to give them ſuch a claim: 
n boch becauſe they will be liable to contempt upon their 
ar wothers account, if ſhe was not thought a fit perſon to 
„be received as the wife of their father according to the 
matrimonial laws of the country; and likewiſe becauſe 
the ſtate, which has fixed the ſucceſſion, has a right to 
8 great a degree of certainty, as the nature of the 
thing will allow of, that the perſon, who ſucceeds to 
the crown, is not ſpurious ; and this degree of certainty 
cannot be had in the view of the civil law, unleſs the 
marfiage of the parents is conformable to this law. 
'Puffendorf obſerves farther, that in order to take 
away all ſuſpicion of a ſuppoſititious birth, it is the 

mid. N XV. „bid. FXVI, B. vll. G VIE. SxII. 
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INSTITUTES OF B. Il. 
euſtom in ſome cotntries\for che Husens to be dehver- 
ed in an open chamber before a large aſſembly of the 
nobility or other principal perſoris'of both ſexes. 

Fourthly ; * amongft thoſe; who are equally near in 
blood to the laſt poſſeſſor of the kingly power, the 
males are to be preferred to the females. The reaſon 
of this rule has been mentioned before: in this caſe; ty 
in all others, which are not provided for by the enpteſß 
directions of the law, regard is to be had to the com. 
mon initereſt of the ſociety in interpreting ſuch laws, 
as relate to the civil government and in determining 
their operation: and the preſumption is, that the males 
are generally better qualifyed than the females, not 
„ only to defend the ſociety in times of war, but He. 
wiſe to contrive for its beneſit in times of peace. 

Under this fourth rule Grotius has occaſion to wer 
tion ſubſtitution, which is an act of che civil law, that 
briags the child into the place of his deceaſed parent. 
We ſhall find preſently, that ſubſtitution is ef two forts. 
But the ſort, which takes place in ſimply hereditiry 
ſueceſſion, only makes the child by fiction of law # 
near in blood to the grandfather or other ariceſtor, as 
the deceaſed parent would have been, if he had been 
living, that is, it places the child in the fame degree of 
proximity to fuch anceſtor, that the deceaſed parent 
ſtood 18 before his death. Thus ſuppoſe, that the laſt 
poſſeſſor of a kingdom bad any number of ſons and 
daughters, that one of theſe ſons died before him, and 


that the ſon, who died, left a child, which will in courſe 
be the grandchild of the laſt poſſeſſor: then if the civil 
law has eſtabliſhed ſubſtitution, this grandchild wil 


| ſtand in the fame degree of proximity to the gray 
fahe 
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abghe rountepduive introduced-ubſtiterion or not. H 
ſubſlitution is not allbwed df, the ſurviving chuldren of 
the laſt proſeſfor of the kingiy power are nearer to him 
in blood eee ee they. will ſtand 
grandchild in the ſucceſſion, and amd 
aum thick will ſtand firſt. Butoif che law has 
introduced! ſubſtitution, the grandchild and the children 

vill be in the ſame degree of proximity; and conſe- 

quently as the kingly power can deſcend only to one 

of them, if the gtandchild ſhould be a male; andi the Var 
children females, it would deſcend to the Wasen 
and not to one of the children. 

- Fiſhy , in Grmply hereditary fucceſſion, xmongſt 
te coale die ein e e the: fone dela 
proximity either by nature or by ſubſtitution, ot if there 
ue no males'then:amongſt the females, the eldeſt will 
ſtand firſt in the ſuoceſſion ꝛ becauſe, where other cir- 
tumſtances are equal, that perſon, who has the-advan- 
tage of age, is [preſumed to be of mort perfect 

judgment than; the reft, and upon this account to be 

more fit for the buſineſs of government: or I all. f 

them are too young to be fir for this important buſi- 

Lage, will be ſooner fit for it than the reſt. + 
Lx is poſſihle, that one perſon may have the advan- 
tage of age, whilſt another has the ad vantage uf ſex 3 
that is, one of the female deſcendents may be older 
ee eee then: woaly be, 7 
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ſucceſſionʒ whether. the preference is to be given to ib 
female on account of her age. of to ihe male on 80 
count of his, ſex N Grotius replys, that the advatige 
of ſex is perpetual : hereas the meet ene. 
only temporary. Though the male clamant 

happen to be at preſent as mature in ian d diet. 
male, yet he will be as mature after ſometime + whereas 
the female can never obtain that advantages in reſpett of 
= the buſineſs of government, which the male derives 
3 | eh his ſex. Since therefore a perperual advantage 
45 to-be preferred to a temporary one; our author de- 

termines the queſtion in favour of the younger male 
| Lineally IX. The ſubſtitution,” that wer havt been ſpeiking 

3 is of the imperfect ſort. z1 it only brings the cli 
what. into the ſame degree of proximity with the deceaſed 
rms of the parents father, who is che childs 
grandfather; and then leaves ſuch child, as to the 
order of ſucceſſion, in the ſame: place, which its-own 
Ex or its own age gives it. But perfect ſubſtitution 
goes farther, and brings the child in all reſpects into 
the place of its deceaſed parent: the law by this fort 
of ſubſtitution looks upon the child not only to be 2 
near to its grandfather, as its. deceaſed; parent was, but 
"likewiſe puts it into the ſame place, that its parent w 
a. beendet ſacceſſion. gaud f cos 516 11/56] 
HFlereditary ſucceſſion, which would be ſimple, if the 
civil law of the country only allowed: of ĩinperfect ſubs 
ſtitution, will become lineal by means of perfect ſub- 
ſtitution. Where ſovereignty: is tranſmitted according 
to che order of ſimple inheritance, the eldeſt ſon of the 
perſon, who was in poſſeſſion of it, will ſucceed to it 
upon the death of his father, if he ſurvives his father. 
But if he dies before his father, and his children are 
brought 


FFF 


pers cpa — ham evan 
ber grandfarher'-as their father was, ir! will-not bring 
wem fully into his / place, or will ind give them tlie 
me rank in the order of ſuderſſionʒꝭ chat he had : theit 
„ 3 — thei am 
— upon bis Auth hay: 5 
— arecconſidered ashis children by legal ſubi 
hon: and inongſt me eau chimentb the erde 
le; whether it is younger fon, br à grandfor by 
the: det len „Will ſtand fit im the order of ſuc- 
ion But perfect ſubſtitution- brings tlie children 
the eldeſt ſon fully into their fathers- place Dpor 
lis death; it makes them in all reſpects the perfect 
rpreſentatives-of their father, and ee 
them the ſame rafik in the order of ſucceſſion, that ke 
ud. It produces the ſame effect in reſpect of hid 
gardchildren vr other remoter deſcendents, that 48, in 
pect of ke whole branch or line; which is derived 
— — rag would Hard 
his younger brothers; ſo his whole Ine, his child® 
_ grandchildren,” and other remoter Ae sendents | 
r they are males or ferales;will ſtand before the- 
wers and all their deſcendents. Th this eldeſt Ene the 
males ee Mia will be preferred t tie females, 
do are in che ſame degree or ſame part of the Hine; and 
mongſt the males, the eldeſt : will be preferred to the | 


rence between ſimple and lineal ſucceſmion is what ariſes 
rom the difference between imperfect and perfect ſub- 

Iitution : and when we have-allowed-- for this diffe- 
e, both forts of ſucceſſion are governed by the 
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elt; as they are in ſimple ſucceſſion : for the only diffe- 
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mere isnany, — — 
ſcant be tranſmittod im cha lins, mie u debe 
the eldeſt ſon. as long as there ace- 
ib chi Ene, without paſſing 70 theyounger sc. 
_ any of their deſetncents, Af it ſhouldhapper 
any; part; of this line there ate i 
heritanse will mat pas from — 
in xhich there are male heitg, but the female 
brought by — —— 
ceftor will inherit, and amongſt theſsthe el 
firſt, as in ſimple ſuoceſſionʒ and then i 
be tranſmitted — eale ide; -wheh is ne 
Fom her, or if ſhe has no. male iſſue, then to tt 
female line. When . f 
in the, cldeft line; the iuheritance paſſes into the n 
line: but. in determining which is the next line: we a 
to go no farther chan to a line, which:is derived fre 
the ſame. immediate anceſtor with de d reren 
chere is any ſuch line : for fince perfect: ſubſtitution brit 
all che deſcendengs of ti anceſtor fully into his x ” 
the ſeveral lines, which are derived. fta him, will ſa 
in the nee —— — — his c 
rived from. thaw: 51 It 10900 πνν nen t 
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wich B the-eldeft! child is a daughter and be to 
aber children C- and L. are ſons ̃ all cheſr childten ate 

bj birch in che fame degree of protimity n 
mar t d. And upon his death, if they all 


pllefſed, hereditary, this powor will be tranſtmitted by: 


hal dure H,/ĩL lt d Na indy n en 
Secondly ; Juppbſe py to die befare A and to leave 2 
in D; then i the law has not eſtabliſnied ſubſtitutiuu 
y ſort, B and L vil be one degree nearer t A 
tan D is 3 and upon the death of A, B and L. will 
. 40090 ge 5.195 and of theſe two I. 
n account: of his ſex will ſtand firſt. Tui in Hefe. 
ty ſueceſſion without ſubſtitutiu . 
hides if the law has eſtabliſned ſubſtitution, it 


at C. But it the ſubſtitution is only of the imper- 
you che law only brings D into the place of C in 
> of p to the anceſtor A, and not in re- 
d of aer, of ſucceſſion. Thus B D and L. 


1 


gt chem er the eldeſt femile if there i no tulle, 
l ftand firſt im the order of ſucceſſion upon the death 
A. So that if B is a female and D and E ure both 
ies; the adyantage of ſex- will place both D and IL 


air will depend upon the comparative ages of D 
AL, which of theſe two ſhall ſtund firſt. If Dis 4 
ie and both B and L are females; D will ſtand firſt 

| * — 


ine dim, and the law kad tou tnads thepower; whicknhe = 
te law. to-Oiho ade male, eher in-futple or in 


kg in he ana ee of Pram. B and L by 
perfect ſubſtitution ; the eldeſt wale 


re B, whether ſhe is older or younger than they; 
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by an eldeſt ſon C, yet imperfect ſubſtitution; which 
daa see lr eee te reſpetiel fm 
| which its. father had-in-the inked ſuoceſſion, butf 
leaves D in the place or rank, which its own ſex 
and age will give it, when compared with the ſex and 
age of B and L, who are as near to A by birth as L 
is by ſubſtitution. This is the form of hereditary (ed 
ceſſion with. ſubſtitution of the imperfect ſort - | 
Fourthly ; if, the laws of the country (eſtabliſh per 
fect ſubſtitution, the order of hereditary ſucceſſion mi 
then be lineal. D the grandchild of - A-by: the eldeſt 
fon C, will upon the death of C be brought'by.per 
fect ſubſtitution into the place of C in all reſpects: the 
law, by conſidering D as the perfect repreſentative © 
C, brings D not only into the ſame degree of ;proxi 
mity to A, in which C ſtood, but likewiſe into the 
ſame place in the order of ſucceſſion. Therefore upc 
the death of A, the inheritance will by this perfect ſul 
ſtitution be tranſmitted to the grandchild D, in pre 
ference to either B or L, as it would have been tran 
mitted to C, if C had been alive; not withſtanding L 
ſhould be a female and either B or L ſhould be a male 
or notwithſtanding. D ſhould be a younger male, tha 
either Bor L.. For perfect ſubſtitution, when it | 
brought the grandchild, D into the ſame degree © 
proximity to A, in which the deceaſed parent C ſtood 
ons not leave D to take that place in the order of fu 


lim, 


ceſſion 


a this degree of proximity, — water reſets 
he place, of its parent C. By the ſame fort of ſubſtitu- 
tion all the deſcendents of C, that is, the whole branch 
the family, or the whole line, which is derived from 
c will be brought up into the place of C, in the ſame 
nanner with D: and conſequently all the deſcendents 
n this line will ſtand before B and L in the order of 
ixcceſſion; and before all their deſcendents. The in- 
keritance upon every deſcent will be tranſmitted in the 
ame order. The eldeſt ſon will ſtand: before all the 

ber children of the ſame family, if he is alive, as he 
would in ſimple ſucceſſion; and his children, if he is 
tad, will in lineal ſucceſſion be brought by perfect 
ubſtitution into his place, and the inheritance will be 
raſmitted to them, as it would have been to him: 
nd the eldeſt male, or, if there is no male, the eldeſt 
kale amongſt them, will ſtand firſt. E and H, 
tte immediate deſoendents of D, are in the ſame de- 
pee or ſame part of the eldeſt male line, which is de- 
parent in this eldeſt male line; and amongſt theſe the 
eldeſt male will ſtand firſt, as in ſimple ſucceſſion. If 
berefore E the eldeſt child is a daughter, and H the 
younger. child is a ſon, the inheritance will be tranſ- 
mitted to H and to the line, which is derived from 
lin. But if H the ſon was to die without iſſue, the 
nheritance would be tranſmitted to E the daughter. 
r if E and H are both daughters, then the inheri- 
unce will be tranſmitted to E, who is the elder: Upon 
ſither, of the events laſt mentioned, or upon others of 
tte like ſort, where there is a failure of male iſſue in 
de eldeſt male line, the inheritance will not paſs from 
thence 


- 0 Bans, 


* 


Rl 


| of Pf and 


2 In any country, where the law has made the fic 
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line: for F and H and all other enden; if chere ar 
- 'other' in this part of the line; deriveR'from C and! 
D;-are bronght by perfect ſabticution"ints-the plic 
though amongſt theft chilren —.— 
mule, if there ate anꝶ males, ſtands frftz per tit fer 
are only poſtponed, till there are no wales; they a 
not encluded from the ſueceſſton. If E afid H art bot 
miles, or if they are both females, ® an Ene! 
the eldeſt of them ſtands firſt in che ſueceſſion; then 
upom the deattr of E Sandee e dre cdl in ce 
rived from D will be extin&; and the inhieritince wi 
| paſs into\ths'next" line. Bot in deter infing which is 
the nent line; we are to''go'batk; not to ay tenote 
anceſtor! A, but only to the next for oberg 
from whom the line, that is extin&; and ſome ot 
line, that is not extinck, were derived. IT therefor 
the line E, wfuch is Aappesed to be en * 
ſome other line H, which is not exhauſted, bat har 
heirs J and K in it, were both derived from ſome im 
medliate anceſtor D, the inherltanee will paſs into tht 
Une H, and not into any other ſine B er L, which w. 
derived from ſome remoter anceſtor A. For il th 
deſcendents of the immediate ànceſtor D ire btoughtb 
perfect ſubſtitution into his plate in the order of ſuc 
cefſion; and conſquently as he ſtood before any of hig le 
collateral relations B or L., ſo his deſcendent H wil 
ſtand before them, and before any of their deſcendents 
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vage, whether this ſucoeſion is of the ſimple or of the 
heal farts" If the written law of che country has er. 
may declared what ſort of hereditary ſucceſſon 
kſgned to eſtabliſh; chere ean be no room dba | 
bout this matter. Or if the written law has ; 
dlahliſhed hereditary- ſucceſſion, and has not declared 
of which: ſort it ſhall be; we muſt be guided by the 
written: law of cuſtom or uſage. It can ſcarce be 
in any ſtate, where a monarchy, either abſo- 
dere has been no cuſtom or uſage 2 relative to the 
dent of kingly power, which will determine whether 
tis to deſcend-in ſimple or in lineal ſucceſſion, *Bue 

{ ſuch a caſe ſhould happen, we are then to conſider; 
iat ſort of ſueceſſion obtains in other indiviſible in- 
utances. Where titles of honour, which are incors 
ud, when it deſcends in inteſtate ſucceſſion, is an indi- 
nlble inheritance, if: the law, which makes them here · 
ry, tranſmits them according to the order of lineal 
ſion, this is an evidence, that the law, whenever 
peaks of hereditary ſucceſſion, means lineal and not 
mple ſuoceſſion. Grotius adds, that if the child of 
n eldeſt ſon, has the ſame ran or precedence in all 
pblic aſſemblies upon the death of its father, that the 
her would have had, if he had been alive, this ſne.wsg 
„ that the child is brought by perfect ſubſtitution - 
s plac of this father, and-conſequently that the 

pl ſucceſſion is of the lineal fort, ' © + 

bs * Linea ſucceſſion may be either cognatic or gina: 
. The engliſh reader ſhould here be told, that all the 
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kindred. of a mene: or. Al. who ara. deriyed io. de 
ſame ſtock, with humſelf, Whether by a male or. by a + 
female line, are: ineluded in the general meaning of H 
ain, word cepnati > Mhebeas thoſe only, ho fre der. ff. 
ved from the ſame ſtack: by a male line, are included inf : : 
the, word agnati. From henee he will underſtand, tha a 
the lineal ſucceſſion, which: we have been deſcribing, As 
cognatic; as it calls all the deſcendents in de cel hi 
line to the inheritance, whether they are males or-fe; ; 
males; though it poſtpones: the females and kia 4 
males to the inheritance before them, in the ſame par de: 
of this-line... But all females and all who are derived... 
from females, are excluded from-the-inheritance in ag $ 
natic lineal ſueceſſion. Thetefare in-cognatic ſucceſſion .. | 
che inheritance will not paſs out of the. eldeſt line ical li 
be bent. as long as any iſſue, whether-inale or female f |. 
gins in the eldeſt. But in agnatic ſucceſſion it vil ,.. 
paſs out of the eldeſt line into the next, when all the wel 
males, who are derived from males, are e xhauſted in 1 
eldeſt, though there ſhould be females s (et 3% 
| ved from females fill remaining; in it. he 
Ache operation of civil law, where it eſtabliſhes in nei e 
ſyccelBon, i is explaned by Grotius in a different man 11 
ner. He agrees with us in maintaining, that in ſimpl I 
ſacceſſion the law: gives the immediate. heir only an ex ,, 
pectancy of ſucceediog to the kingdom, and that tif \ 
expectancy never amounts to. a perfect right, till ti n. 0 
death of his anceſtor brings him into actual poſſeſſion 4 
But chen he contends, that in lineal ſucceſſion the im de., 
mediate heir of a kingdom, though he cannot haf - 
poſſeſſion of it in fact, till the death of his anceſtor 1 
has poſſeſſion: 96 it alone as bon askhe is . a av 
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of Fol to the kingdom, and. then is Fm : 
this perfect right, as if it was poſſeſſion, tranſmits it 
upon his death from him to his deſcendents, not only 
if he ſurvives his anceſtor and ſo comes into poſſeſſion 
in fact, but likewiſe if he happens to die before his 
meeſtor, and ſo never has poſſeſſion in fact at all. We 
ſhall be able to judge, whether the law operates in this 
manner, if we examine ſome of the effects, which are 
produced by it. Let us ſuppoſe the poſſeſſor of a king- 
dom to have two or more daughters; the eldeſt of 
them, if there was no ſon born before her, is, at the 
time of her birth, the expectant heir; where the law 
has eſtabliſhed cognatic lineal ſucceſſion : and if no ſon 
is born afterwards, ſhe will ſucceed her father in the 
kingdom. Shall we ſay here, that this eldeſt daughter 
has poſſeſſion of the kingdom in law from the hour of 
ter birth, that the law changes her expectancy into a 
perfect right, and will rranſeit. this right to her iſſue, 
vhenever ſhe dies? If we ſay this, the conſequence will 
be, that notwithſtanding there ſhould be a ſon born 
ater her, yet this eldeſt daughter will take the inheri- 
ance before him: for the ſame law, which had im- 
proved her expectancy into a perfect right of ſucceſſi- 
bn, before he was born, cannot defeat this right after- 
wards by calling him to the inheritance inſtead of her. 
And thus a female would be placed before a male of 
the ſame degree by ſuch an operation of law, as Grotius 
Gſcribes. Or ſhall we ſay on the contrary, that the law 
docs not improve her expectancy into a right, becauſe 
tis only an eventual expeCtancy, and may be defeated 
by the birth of a ſon ? If we take this part of the alter- 
native, the conſequence will be, that ſhe never can 
YOL.MK: Fr - -— 


. perfect let ut all; as long as her father lives; 
becauſe ſo long the birth of a fon is a poſſible event. 
Let us therefore ſuppoſe farther, that this eldeſt dauph- 

ter dies before her father and leaves flue, and that her 
father dies afterwards without having a fon ; then in 

the uſual courſe of cognatic lineal s one of 
her children will ſucceed her father in the kingdom in 

Preference to her ſiſters and to all their deſcendents, 


tranſmitting this right to her children upon her death: 
for it was granted from the beginning, that the law 


of their father, yet only one of them can inherit thi 
kingdom; becauſe it is an indiviſible thing: and thi 


The law therefore, by making the kingdom hereditary 


| ceſſion. 
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But the law certainly does not produce this effect by 
giving her a perfect right to the ſucceſſion and by 


gave her no ſuch right, and conſequently it muſt be 
granted like wiſe, that no ſuch right could be tran: 
mitted from her to them. 

But the common rules of ſimple ſucceſſion with the 
help of perfect ſubſtitution will explane this whole 
matter. Though all the daughters are expectant hei 
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advantage of age will give the preference to the elde 


will tranſmit it to her upon the death of her father, 
he dies poſſeſſed of it and has no fon, and ſhe ſurvive 
him. Or if ſhe dies before him and leaves iſſue, p 
fect ſubſtitution will bring this iſſue up into her plac 
and will enable it to take the inheritance, as ſhe woul 
have taken it, that is, before any of her ſiſters. O 
laſtly, if there ſhould be a ſon born after her, this if 
will be an expectant heir amongſt his ſiſters, and 
advantage of his ſex will place him before them a 
and before all their deſcendents, in the order of ſu 
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We may try, whether our authors principle would 
produce the proper effects of lincal ſucceſſion in another 
example. When the poſſeſſor of a kingdom, where 
lineal ſucceſſion is eſtabliſhed, has a brother; this bro- 
ther will have an expectancy of ſucceeding him in the 


F kingdom, as long as he has no children. But the law 
n cannot from the firſt improve this expectancy into a 


5. perfect right of ſucceſſion : becauſe if it did, the bro- 
der would ſtand in the order of ſucceſſion before any 
WY children of the king, that might be born afterwards. 
: Upon our authors principles this conſequence, as in- 


conſiſtent as it is With the order, in which the heirs 
xe placed in lineal ſucceſſion, cannot be avoided, with- 
ut affirming, that the expectancy of the brother is 
not improved by the law into a right of ſucceſſion, till 
t appears, that the poſſeſſor of the kingdom will have 
w children. And this anſwer, whilſt it removes one 
difficulty, will bring on another. It cannot appear with _ 
wy certainty, whether he will have children or not, till 
be is dead; fo that in the mean time his brother can- Eo 
wt have a perfect right of ſucceſſion. From = | 
vill follow, that, if he ſhould have no children, the 
wn, which makes the kingdom hereditary in lineal ſuc- 
aon, cannot operate in ſuch a manner, as Grotius 
magines. For upon this event the brother will be 
lie heir in lineal ſucceſſion ; and yet he never has 
perfect right of ſucceſſion, or a poſſeſſion of the 
ingdom in law, till the law tranſmits the inheritance 
nis (oo him upon the death of the laſt poſſeſſor and gives 
nd thin poſſeſſion in fact. This example may be varyed 
em al 8 ſuppoſing, that the brother has iſſue, and 
of ſu e the poſſeſſor of the kingdom ſurvives him, but 
& vithout iſſue, The inheritance will * deſcend 

. Wm: 


? p 
woul 
- 0 


a 
in neal ſucceſſion to the iſſue of the brother. But ve 


pPoſſeſſion of the kingdom; becauſe the conſequence 
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ſhould be at a lofs to explane this deſcent upon our 
authors principles. We cannot ſay, that the. brother 
before his death had a perfect right of ſucceſſion,” and | 
that the law tranſmits this right to his children, as if 
it had actually taken effect, or as if he had been in 


of this would be, what has been mentioned already, 
that the brother in virtue of this perfect right would 
have ſtood firſt in the order of ſucceſſion, whether the 
laſt poſſeſſor had iſſue or not. Nor can we ſay con- 
fiſtently with our authors principles, that the law will 
call the iſſue of the brother to the inheritance, if the 
laſt poſſeſſor dies without iſſue, though it had given 
the brother no perfect right of ſucceſſion, and could 


therefore tranſmit no perfect right from him to high ©" 
iſſue : becauſe our author imagines, that the propei *! 
operation of a law, which eſtabliſhes lineally hereditary of 
ſucceſſion, conſiſts in giving the. expectant heir ſuch ; He 
right, whilſt he lives, and in eee it to his iſſue pol 
when he dies. lay, 
This caſe may be explaned, as «his 1 1 was, by t cont 
common rules of ſimple ſucceſſion with the help the : 
perfect ſubſtitution. If the poſſeſſor of a kingdodflſ *** 
dies without iſſue, his brother will be called to the inf d 2 
heritance according to the common rules of ſimple ſud decay 
ceflion ; though till this event happened he had on ! th 
an expectancy, and no perfect right of ſucceſſion, or hi * his 
poſſeſſion of the kingdom in law. His children are upe o his 
his deceaſe brought into his! place by perfect ſubſtitut 5 
6 


on, where the ſucceſſion; is lineal; the inheritance the 
fore will deſcend to the eldeſt male amongſt them, 
would have deſcended to him, if he had been alive. 


— A 


„ Nd NN 
thus upon the death of the preſent” poſſeſſar of the, 


n, 


ance to this eldeſt male, though it had before given 
tim only an expectancy of ſucceeding, and had not 
improved this expeCtancy into a perfect right of ſuc- 
ceſſion. 


ef civil law in ſucceſſion to kingdoms. 
When Grotius contends, that the abdication of = 


eſtabliſhed lineal ſucceſſion, the reader ſhould obſerve, 
that he does not ſuppoſe a divine hereditary right, 
which cannot be defeated by any human act whatſo- 
wer, to be inherent” in the heir. A right of this ſort 
$ inconſiſtent with his whole opinion about the origin 
of civil ſociety,” and the nature of civil government. 
He argues therefore -only from a right, which he ſup- 
poſes to be veſted in the heir by the operation of civil 
kw, where this law has eſtabliſhed lineal ſucceſſion, and 
contends, that this is ſuch a right, as the abdication of 
he anceſtor will not defeat. In kingdoms of ſimply 
hereditary ſucceſſion he grants, that the abdication of 
the anceſtor will cut the heir off from the ſucceſſion 


in the kingdom, or his legal right of civil government, 

n his life-time, he cannot tranſmit that intereſt or right 
to his heir. But i in lineal ſucceſſion, he maintains, that 
the heir has a perfect right of ſucceſſion given to him 


tht, which he thus derives from the law. But we 


? Ibid. XVI. | | 
T't 2 | have 


the anceſtor will not affect the heir, where the law has | 


becauſe where the anceſtor has relinquiſhed his intereſt | 


by the law, as ſoon as he is born, and conſequently 
that the abdication of the anceſtor cannot affect this 
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X. We may r now return to the queſtion, which made Effet "I 


Ica- 


a 
it neceſſary for us to take this view of the operation tion in 
| | re ry 
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the heir, but in reſpect of the ſubſtitution, which the 
law eſtabliſnes. Where the law has made the kingdom 


hereditary; if it admits of no ſubſtitution at all, or 


upon the heir in lineal ſucceſſion. And thus in either 


tion will not operate ſo as to bring the heir imme- 


of the anceſtor only upon the death of the mae 
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| have juſt now ſhewn, that the heir in lineal ſucceion Ml 
has no other fort of right, than the heir in ſimple ſuc- 


ceſſion; that as the heir in ſimple ſucceſſion has only 
a legal expectancy, during the life of the anceſtor, ſo 
in lineal ſucceſſion he has only the like expectancy: for 
theſe two Torts of ſucceſſion do not differ from one 
another in reſpect of the right, which the law gives to 
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only of imperfect ſubſtitution, the ſucceſſion will be 
ſimple : but if it admits of perfect ſubſtitution, the 
ſucceſſion will be lineal. Since therefore upon the ab- 
dication of the anceſtor the ſovereignty or the rega] 
power will not devolve upon the heir in ſimple ſuc- 
ceſſion, during the life of his anceſtor. the conſe- 
quence is, that upon the like event it will not devolve 


caſe a vacancy will be made in the throne, and the 


people will be at liberty to change the conſtitution. 
Upon the abdication of the anceſtor, perfect ſubſtitu- 


2, Dag. = =>» a 


diately into his place and fill the vacancy, before his 
death. For perfect ſubſtitution. is in this reſpect like 
imperfect ſubſtitution; it brings the heir into the place 


and not before. | 

When a kingdom is "ha with the os 
the people, the heir may ſucceed to it immediately, 
whether the kingdom is ſimply or lineally hereditary. 
But this effect is brought about, not by the operation 
of any former law, that may have made the kingdom 


hereditary, * by the ö conſent of the ſocicty 
| obtainec 
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obtained upon this occaſion and for this-purpoſe; nn 
n abſolute monarchy, the immediate conſent” of the 2M 
collective body of the ſociety is neceſſary thus to bring 19 
the heir into the place of his anceſtor upon a relig- | 
nation, But in limited monarchies, where the body 
of the ſociety acts in the legiſlative by repreſentatives 
or otherwiſe, the conſent of the legiſlative body will 
be ſufficient : for in ſuch forms of government this is 
a change only of the civil law, that regulates the ſuc- 
ceſſion, and not of Annen Be of che con- 
fütution. by 

XI. In thoſe: Nates, * this Saab, 10 iv Changeof | 
ded the ſupreme power between the king and the peo; tion u 
ple, Grotius allows, that the people have a right to den — 
teſiſt the king by e when he invades their part of 
this power; and then he goes on to obſerve, that in a 


civil war, which is thus occaſioned, the king may loſe 729] 


. 


S 


(tis part of the ſupreme power by the right of war, 
and conſequently that the conſtitution may be thus 
on. changed. The right of war, which he here ſpeaks 
u- of, certainly cannot be ſuch a right, as he elſewhere 
me- ſuppoſes to have been introduced by a purely poſitive 
his law of nations. For if there is any ſuch law, the 
like Wi rights, which are derived from it, can only take place 
lace WW where nations are the parties in the war: a law of 
Nor, nations, whether it is purely poſitive or not, relates 
| only to nations in their intercourſe with one another, 
it of and produces, no rights or obligations amongſt the 
tel; parts or members of the ſame nation. Indeed his 
whole opinion about a purely poſitive law of nations, ; 
and a right of war ariſing out of it, is without foun- __ 
ation. War of all forts is governed by the law of Bl 
L. L C. Iv. $XII. » See BI. C.IX. 5 f. I. 

| . - nature 


4-4 


4 aber, it is a F one betwꝛer 
different nations, or, a civil one between different 


8 222 


to corporeal or to incorporeal things can be acqui - 
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of the ſame nation. No right therefore either 


red by taking them in war, unleſs it is acquired by 


the aid of the law of nature. But ſince. war. is'only 


the uſe of force, the mere taking of a thing in war 


can give us no right to it; becauſe by the law of na. 


ture no effects of right are produced by mere force. 


If the thing, which we take, was our own before, and 


we were unjuſtly kept out of the poſſeſſion of it; our 


right to the thing may be maintained, and the poſſeſ- 
ſion of it may be recovered, by war: but if we had no 
ſuch antecedent right ariſing, from ſome other cauſe, 
the mere right of war is no right all. The conſe- 


quence of this is, that i in ſbewing how a limited mo- 
narch, who has invaded: that part of the ſovereign 
power, which the conſtitution. has reſeryed to the peo- 

ple, may in a civil war be deprived of the other part, 
Which the ſame conſtitution had. granted to him, we 
muſt look farther than a mere Tight, of war, and muſt 
enquire, whether the people in theſe circumſtances have 
not an antecedent. right to take it from bim. Now 


that part of the ſovereign power, which the monarch 


bas, was granted to him at firſt by, the compact, which 
ſettled the conſtitution, and is holden by. him after- 
wards under the ſame compact. As long, therefore is 
the obligation of the conſtitutional, compact continues 
he. has a right to this part of the ſovereign, power; and 
the people have no right. to take it from him, either 
by war or by any other means, without his conſent 
Bur by wilfully and notoriouſly invading. the other 
part he breaks the conſtitutional compact. And this 


| done is ſo far like all other 8 that a viola. 


tion 


cx. 
. | 
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chuſe, whether they will abide by it or not. — 
pact, when it is violated by one of the parties; is 
uſually ſaid to be void; but if we ſpeak accurately we 
ſhould rather ſay, that it may be made void at the diſ- 
cretion of the other party. Perhaps in the inſtance 
which is now before us; thoſe, who diſlike monarchical 
governments: of all ſorts, may think, that the people 
will ſuffer no inconvenience from a failure in the obli- 
cation of a compact, by which they had granted any 
part of the ſovereign power away from themſelves 
and had veſted it in a king. But it is not worth the 
while to debate this point with them in the preſent 
queſtion : becauſe whatever general rule the law of na- 
ture has eſtabliſned in other compacts, the ſame rule 
vill be applicable to this. And certainly it would in ge- 
neral be a hardſhip upon one of the parties in a com- 
pact, if the obligation of it was to be neceſſarily void, 
whenever the other party breaks the conditions of it: 
for by this means, if the latter did not chuſe to com- 
py with any of the claims, which the compact has 
given to the former, he would have nothing elſe to do 
but to break the compact, and then theſe claims 
would ceaſe. This, as it is inconſiſtent with natural 
equity, is inconſiſtent likewiſe with natural reaſon: not 
only becauſe the party, who breaks a compact, might 
in many inſtances gain a benefit by his own injuſtice,if 
lis breach of it would make it void; but likewiſe be- 
cuſe the obligation of a compact, though it ariſes from 
the joynt will of two parties, might be thus deſtroyed 
by the ſole will of one of them. However; it is ſuffi- 


cient for our preſent purpoſe, that when the compact, 
by which the people have * their * governour a 


part 


deſpotic forms. We cannot indeed ſay, that the peo. 


5 eee ee. But in all forms of cir 
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part of the ſovereign power, is broken on his fide, 


—— —— 


the diſeretion of the people. For it will follow from 


hence, that, as they are at liberty to continue the ſame | 


conſtitution, and to leave him in poſſeſſion of his fer- 
mer power, if they can ſtop his uſurpations either by 


force or otherwiſe, ſo they are at liberty, if they think | 


proper, to releaſe themſelves from the obligation of 
their former compact, and to make ſuch: alterations 
either in the conſtitution, or in the perſons, who are to 
adminiſter it, as they ſhall judge to be convenient: 

they may reſtore the old form of government, and may 


call a different ſucceſſion of perſons, either of the i 
ſame family or of another, to the throne ; or they may 


change the conſtitution. in part by ſetting new limita- 
tions to the power of their future kings, whether they 
continue the old ſucceſſion or introduce a new one; or 
laſtly they may change the conſtitution entirely by 


eſtabliſhing a new form of civil government. The peo- 


ple in making theſe changes may poſſibly meet with 
ſuch oppoſition, as will occaſion a civil war, and as 
cannot be ſurmounted without conqueſt. This is al 
that war and conqueſt have to do in the matter; 
they may be neceſſary to do that in fact, which the 
people had otherwiſe -a right to do. Any of theſe 
changes therefore, if they can be made peaceably, vil 
be made as effectually in right, as if war had made 
way for them and conqueſt had eſtabliſhed them. 


Though Grotius here ſpeaks only of mixed forms d 


government, theſe principles are equally applicable to 
ple in abſolute monarchies have any conſtitutional pan 


govern 
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nt they have a right to be free from all 


unſocial ſubjection: ſo that tyranny or unſocial oppreſ- 


ſon, though it cannot in an abſolute monarchy be 
called an invaſion of the peoples part of the ſovereign 


power, will be an invaſion of a natural right, which is 


ſerved to them in the conſtitutional compact. Thus 


tyranny or unſocial oppreſſion even in deſpotic forms 
of government will be a breach of this compact, and 
will diſcharge the people, from the denne of ir if 
they think proper to be diſcharged. 4 

When the people in a mixed form of governtner ent 


auſcleſsly and unjuſtly invade that part of the ſove- 


rign power, which they have granted and confirmed to 


667 


their monarch by the conſtitutional compact; this act 


of the people cannot of right diminiſh his power, un- 


ſs he conſents, that it ſhould be diminiſhed; becauſe 


the people cannot by their own act diſcharge them- 


lives from the obligation of the compact, that they 


hye made with him. But in the mean time this act of 
the people, however injurious it may be, will not en- 
creaſe his power, or will not give him a right to any 


ſince the whole ſovereign power was originally veſted 
n the collective body of the ſociety, which I here call 
the people, he cannot of right claim any greater. part 
& it, than the people have granted to him, by. compact 
n forming the conſtitution. There is a remarkable 


people. Upon any failure in the obligation of the con- 
ſatutional compact, by which a part of the ſovereign 
power was granted to him, this part will revert to the 


__ becauſe it belonged to them originally, and is 
: holden 


difference between the effect of the ſame wrong, when 
tis done by the monarch, and when it is done hy the 


more power, than the conſtitution had given him: for 


q 
— 
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holden by kim under this com pact. Weg be No. 
lates this compact on his fide, it is voidable at the di 
cretion of the people: and if they chuſe to make it 
void, his power 'reyerts to them. On the other hand, 
when the people violate it on their ſide; it is voidible 
at his diſcretion : if he chuſes to abide by it, he has no 
right to any other power, than the derives from it: and 
if he chuſes to make it void; inſtead of gaining a great- 

er part of the ſovereign power, he will loſe what he 

had, and it will, as in the other caſe, revert to the p 
ple. Thus the people may claim to change the conſt 
tution, when he invades their part of the bovereign 
power; whereas he can only claim to continue the con. 

ſtitution, though the people ſhould cauſelely and 
wing fi invade his part. This i is the Whole of bis 
right, and no event whatſoever can give! him a more ex. 
tenſive right, without the conſent of the people, | If che 
ſtruggles between him and them ſhould end in a dy 
war: and Victory ſhould declare itſelf on his ſide yet 
conqueſt will not of right encreaſe his power, however 
ſtrongly we may put the cafe in his favour by ſuppo: 
fing the breach of the conſtitution to have begun from 
the people, and the whole blame of the war to reſt upon 
them; for the uſe of force, though it ſhould be ſupe- 
riour to the force, which is oppoſed to it, only ſerves 
to ſupport a right, which might otherwiſe have been 
hindered from taking effect; it does not "Produce 5 

W where there was none before. 

camenes | XII. A number of men, though they happen to li lr 
of a late near one another, to meet frequently, and to work « 
—__ 2 to travel together, will be only a herd or company of de. 
tached and independent individuals, till they have bound 


themſelves to one another by —— to act ang 
un 
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under the direction of their common underſtanding for 
the, preſervation. of their rights and the advancement 


out of which it is formed, might exiſt, before they en- 


tered into ſuch a compact; it is this compact, that 
forms them into a civil ſociety. F rom hence we may 


one ſtate at different times the ſame with itſelf. Any 
one ſtate is different from all others; becauſe i it had a 
liferent beginning of exiſtence, that is, becauſe i it be- 
gin from a different compact. And any one ſtate will 


| ane beginning of exiſtence, that is, becauſe i it began 
from the ſame compact. 
A ſtate in reſpect of its members i is a a fluQtuating 


by death, and others are as conſtantly joyning them- 
ſelves to it: ſo that in a courſe of years all the mem- 
bers of it will be changed. But if this change is made 
gradually, the ſociety will remain the ſame: becauſe 
the ſocial compact is the ſame all the time, notwith- 
landing ſuch a change is made in the perſons, who 
ne the parties to it. In a gradual change, though ſome 
of the members fall off from the ſociety, yet the ſame 
compact ſubſiſts amongſt thoſe that remain; and the 
new members, who joyn themſelves to it, become par- 
tes in this compact. As others fall off, the ſame com- 
pact is ſtill kept up in the ſame manner, and will con- 
inue to be kept up, though all the old members will 
in a courſe of years be gone, and the oe will conſiſt 


s tot. L. II. IX. III. 
Wholly 


of their general intereſt. The exiſtence of a ſtate 
begins from the ſocial compact: though the perſons, 


ealily diſcover, what it is that makes any one ſtate dif. 
ferent from all others, and. what it is that makes any 


body ; ſome of them are conſtantly falling off. from it 
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at all times be the ſame with itſelf ; becauſe it had the 


Several 


ways in 


which a 
ſtate may 
ceaſe. 


way by the ſea, or ſwallowed up in an earthquake, ot 


ed. Where the members drop off gradually, and new 


die at once, this compact muſt neceſſarily ceaſe ; be- 


wholly of new ones. Any ſub 


no otherwiſe than the former changes affected it. The 
perſons, who are parties in the ſocial compact, will be 


be called a perpetual body. We call it a perpetual body, 
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| , that 
are made in theſe new members, will RE the eve 


different; but the fociety will continue the ſame: be: 


cauſe: theſe different perſons are ſucceſſively Joyned to 


it by the ſame compact. A fociety therefore may be a 
perpetual body, notwithſtanding all the parts of it are 
mortal. It will continue, as long as the fame focial | 
compact is kept up; and this compact may be kept up 
for ever by a conſtant ſucceſſion of new members. 
XIII. This is the only ſenſe, in which a ſociety can 


becauſe it may, and not becauſe it muſt, continue for 
ever, For though the fame compact may be kept up 
for ever by a conſtant ſucceſſion of new members, yet 
there are ſeveral ways, in which it may poſſibly ceaſe; 
and whenever it ceaſes the ſociety periſhes. 
Firſt, if all the members of a Rate are waſhed a 
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put tothe ſword-at once ; the ſociety will be deftroy- 


ones joyn themſelves to the ſtate, before all the old 
ones are gone; the ſame ſocial compact is kept up by 
a ſucceſſion of different perſons. But where they al 


cauſe there is no ſucceſſion of perſons to keep it up. 
If the land, upon which the fociety was ſertled, is left; I pr 


as it will be, where all the members are put to the Bi «ir 


ſword; another company of men, who are united, N ob 
they were, into a civil ſociety, may ſucceed into their Bil de. 
place by ſettling upon the ſame tract of land. But tha YN I. 


Cot 
« Grot, Ibid, $ IV. V. VI. new 
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new company of men will be a different ſociety; they 
only ſucceed into the poſſeſſions of the old bin 5 
and not into the ſume ſocial compact, by which they 
were united. This compact ended with them; and it is 
a different compact, that unites the new inhabitants. 
Secondly'; a ſtate will ceaſe, if all the members of 
it are brought into perfect ſervitude. The ſocial com- 
pact is deſtroyed by the ſlavery of the parties in it: be- 
cauſe the obligations of ſlavery are inconſiſtent with the 


ſociety are obliged to act under the direction of the 
public underſtanding for the ſecurity of their rights and 
for the advancement of the general intereſt. But when 
the ſame perſons, who were members of ſuch a ſociety, 
become ſlaves, they are obliged to act in all things, as 
their maſter ſhall direct them to act, for his benefit. 
This latter obligation therefore ſets the former ao by 
rendering it impoſſible. 
Thirdly ; a ſtate will ceaſe, if the etbiry Uh are 
ſo diſperſed, that they can neither be directed by a 
common underſtanding nor act joyntly with a common 
force for the purpoſes of civil union. If they are dif- 
perſed by means of ſome external violence; the ſocial 
compact ceaſes z becauſe the matter of it is impoſſible. 
But if they have diſperſed themſelves by mutual con- 
tat, this compact is diſſolved. 
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up. Fourthly; a ſtate will ceaſe, if it is ſubjected as A 
left; province to another ſtate, The ſocial compact had ori- 
> the I ginally collected all the parts of it into one body and 
d, 2 obliged them to act for the purpoſes of civil union un- 


der the conduct of their own common underſtanding. 
This compact therefore ceaſes, when the ſociety be- 


comes a province: becauſe it then becomes an infe- 
riour 


obligation of this compact. The members of a civil 


4 
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riour, or.; ſubordinate part of another ſociety, and 
though. it. is not obliged to purſue any other purpoſes, 
ebt it is obliged. to purſue, theſe under e conduct of 
a foreign underſtanding... 3 
The rights, which no eg to a Kun ſociety, fail e or 
are loſt, when, the ſociety. ceaſes to exiſt. And upon 
the ſame event the members of it loſe. their rights. But 
this is to be underſtood of thoſe rights only, Which 
belonged to them as members of the ſociety, and not 
of thoſe, which belonged to them as individuals. The 
right, which each of them had to his life, to his liberty, 
to his lands, or to his moveable goods, and other rights 
of the ſame fort, are not directly affected by the de- 
ſtruction of the ſociety, of which they were members, 
however they may happen. to be remotely affected. In 
dne caſe indeed the members of a. ſociety, which is 
: deſtroyed, loſe their perſonal liberty: but this loſs, 
inſtead of being produced by the deſtruction of the ſo- 
ciety, is the cauſe, why the ſociety periſnes. 
Ihe ſame effect, that is produced by the deſtruction 
of a ſociety. in the rights of the whole collective body 
and of its ſeveral members, will be produced likewiſe 
in their reſpective obligations. Thus the debts 1 
ſeciety are cancelled, when the ſociety periſhes; : 

though the members, whilſt the ſociety ſubſiſted, w 
joyntly bound to contribute towards the —— 

of the public debts, this obligation will ceaſe, wi 
the ſociety ſubſiſts no longer. But the deſtructio 

of the ſociety, does not cancel any debts, which the 
members of it had contracted as individuals upon thei 


Change of own private account. 
conſtitu- 


78  tlonflow an XIV. A civil ſociety continues the ame, atv kr p 
notchange ſtanding any changes that are made in its civil con : 6 
. ſtate. | ſtiitution y. 
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nd Wi gicotion« When a monarchy is eſtabliſned Sp £ S 
ate, or when on the contrary a popular form of g- 


rernment is introduced inſtead of a monarchy, it is the 
conſtitutional compact chat is anged, and not the” 
ſocial compact. 


not Wi had frequent occaſion to mention, is the form of a 
tate, This union is certainly eſſential to a ſtate; for 


ity, ere can be no ſtate, where no ſuch union ſubſiſts, and 
ohts i pherever ſuch union ſubſiſt, it produces a ſtate. 
de-. Von a change of the civil conſtitution of a ſtate is a 
ers, change of form in the ſtate. And this is ſometimes 
n urged to prove, that a change of the civil conſtitution 
h is 


fa ſtate muſt be a change of the ſtate itſelf: becauſe a 
unge of form is a change of eſſence. But the anſwer is 
obvious. A change of civil conſtitution is a change of 
the form of government in a ſtate, and not a change 
of the eſſential form of the ſtate itſelf. The ſeveral 
members of the ſtate, notwithſtanding the form of 
mvernment' is changed, ſtill continue to be bound by 
compact, as they were before, joyntly to purſue the 
purpoſes. of civil union, and are ſtill parties in the com- 
ut, by which the ſtate was originally produced. 
From hence it follows, that a ſtate neither loſes any 
of its rights, nor is diſcharged from any of its obliga- 
tons, by a change in the form of its civil government. 


Ak privileges; neither of them becomes a Pe to deſtroy i: 
1 C0 | : 


Orot. ibid. 5 VIII. d Grot, L. II. C. * * 
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But WW conſiſts in its form. An union of men of free condi- 


ich WY tion by compact for ſuch purpoſes, as we have already 


XV. When two ſtates unite themſelves into one gome forts 
y mutual agreement, ſo that the ſeveral parts. or mem- ofchanges 


in a ſtate 


ders of each are admitted alike. to the ſame or to ſimi- 4, not 
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the other, and neither of them is deſtroyed, -by. this 
union. The members of each continue to be joyned 
© to one another by ſocial compact, as they were from 
© the firſt; and their original compact is only changed 
in part, it is not made yoid. The only change, that 
= made, conſiſts in enlarging the terms of this com- 
e on each ſide, ſo that the members of each ſtate 
mutually receive the members of che IG into the 


fame body with themſelves: - 


Since both ſtates thus continue in this unit tad 


- and neither of them ceaſes to exiſt; the rights and the 


obligations of both will remain, and will become the 
rights and obligations of the united body; that is, 


whatever rights belonged to each ſtate ſeparately, be- 
fore they were united, will afterwards be the rights of 


the collective ſtate; and the ſame obligations, that each 


_ ſtate was under ſeparately. before, ts collective ſtare 


will be under afterwards. es. 
In monarchies, whether they are abſolute c or "Oy 
ed, two ſtates may accidentally have the fame head, 


But this unity of head does not joyn the two ſtates in- 
to one. Each ſtate was originally formed by a diffe- 
rent compact; and as long as no alteration is made in 


cheſe compacts, either in whole or in part, the tue 


ſtates will oontinue to be two diſtinct bodies. They ae 
not made one merely by being in ſubjection to the 
fame perſon: for hei is called to govern each of them is 
a diſtinct ſtate from che other; and the appointment ol 
him to govern them as two diſtinct ſtates cannot make 


them one. Neither has he by means of this a 


ment an authority to unite them without their dite 
c0Conſent: for he is appointed by each to n it 


1 LI I. C. III. VII. 
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a diſtinct body 3 ; and ſuch an appointment” cannot im- 
py a power of oynirig it to the other. © 
Whilſt the fame perſon thus governs t to nk, 
one of them, 'as Grotius ſays, is not a province to 
the other, if he is called to govern each by two diffe- 
rent appointments; whether theſe appointments are 
made by diſtinct elections, or by the diſtinct laws of 
ſucceſſion, that are eſtabliſhed in each. But if by being 
pointed to govern one he has an immediate right to 


covern the other, without the aid of any diſtin& ele- 
the BY Gon or any diltiet civil law of the latter then the 
= latter is a province to the former. 
/ Though a number of ſtates ſhould have" fonte 


themſelves into a ſyſtem or aggregate body, in order 
to carry on and ſecure ſome particular Purpoſe; it does 
not follow, that they are united into one ſtate. This 
mion reaches no farther than the particular perpal,.,. 
for which it was formed: and the ſeveral ſtares,” after - 
they are thus united, will continue to be as diſtifit © 
from one another in all other ref] pects, as they were 
before. Such an union does indeed diminiſh the in- 
dein ependency of each ſtate: becauſe, as far as the pur- 
poſes of it extend, each ſtate is no Jon ger at liberty to 
chuſe and to act for itſelf without the concurrence of 


the others. But this diminution of independency, ſince 
i i affects all of them equally, will not reduce Nas of 
2 them to che condition of provinces. ge e 
n When a ſtate by the general conſent of the whole 
5 body divides itſelf into two or more ſtates, it does not 
1 ceaſe. All the members of i it, before this diviſion was 
ait male, were united by a ſocial compact! into one body; and 
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| after it is made, all the members of each part on 
to be united by the ſame compact. The diviſion only 
changes this compact in part and does not put an end 
to it. Before the ſtate was divided, the compact was 
ſeo general, as to comprehend the individual member, 
of all the parts: but in making the diviſion all the 
members of each part agree to een 
and to include only themſelves in it. 
But if the ſocial compact, by which the 8 
was once united, is only changed in part, and is not en- 
tirely deſtroyed, when the ſtate is thus divided; the rights 
and obligations of the whole ſtate will remain. If theſe 
rights and obligations have not been diſtributed amongſt 
tte ſeveral parts by ſpecial agreement, the rights muſt 
be enjoyed, and the obligations muſt be fulfilled by al 
; the parts in common 
Variable XVI. Some qualities, whicks we uſually ſneak FR as 
Tate if hey belonged to a ſtate, are derived to it from the 
qualities of its individual members, and are ſaid to be- 
long to the ſtate, only becauſe many of its member, 
„ are endued with them. Such qualities, as theſe, are 
variable ; they may either be loſt or and, thotgh 
the ſtate remains the ſame. _ 

The integrity or the valour of a lots are n 
of this ſort: the ſtate loſes its integrity, when the 
members of it become perfidious, and loſes its valour 
when they become cowardly and effeminate. But by 
means of a continued ſucceſſion of members united in 
the ſame ſocial compact, the ſtate itſelf, when it is per- 
Sen and effeminate, is the ſame that it was before, 

whilſt it was faithful and valiant. 

The fame thing happens in other ſocieties, that ur 
continued by a ſucceſſion W as well as . 


Grot. L. II. C. XXI. $ VIII. 
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ties of their members, may be changed. The fame 
Say, oi a 8d one now, may hereaſter be 
an illiterate one: the learning of the ſociety is only the 
learning of its members; it will therefore loſe this 
quality, whenever it is filled with illiterate members 
Mankind are indeed very ready to claim a ſhare in the 
credit of their" predeceſſors: and for this reaſon,” in 
ſpeaking of any ſociety, of which we are members, we 
are apt to take in the whole compaſs of its exiſte ; 
and to call it a learned or a viliant ſociety ;" 1 ies 
members in any former period of time have been 
poſſeſſed / of theſe good qualities; though few of none = 
of them ſhould be poſſeſſed of the ſame qualities now w-. 
But where the change has been made the other way, 
ve ſeldom deceive ourſelves in the ſame manner. 
When the ſociety; to which we belong, is become 
learned or valiant, we look no farther back thun the 
preſent times in ſpeaking of it, and are apt to com- 
plain, if any one 'ſhould ſo far impute the bad qualities 
of our predeceſſors to us, as to call it an illiterate, or 
an effeminate and cowardly ſociety, only becauſe it 
vas ſuch in the time of ſome of our pr a. 0 
We may reckon guilt amongſt the other ouriable 
ralour, WI qualities- of a ſtate. © A diſpoſion to do harm belongs 
But by WY primarily to the individual members, and is no other- 
ited in wiſe a quality of the body, than as the body derives 
is per- this quality from its members. From hence it follows, 
that a ſtate cannot juſtiy be puniſhed now for any 
crime, that it committed in ſome remote period of 

Fg Where there is no guilt, the law of nature' does 
e No puniſh- 
3 ment 
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y all 


Conqueſt 
In an un- 


. juſt war 


produces 
no effects 


of right. 


crime, ar lee becauke in le ſpect of that g 
guilt, of the ſtate ceaſes, as ſoon as theſe) members ar 
eino IV oft to titre 2 1 0% een; 

Bout the obligetion of a fate to.make-reparation-fa 
the damage, that it has done, will continue, till repay 
tion is made; though none of the perſons, who were 
concerned in doing the damage, remain in it. Guilt, 


a5, it is a perſonal quality, ceaſes wich the perſons of 


the. criminals and does not, deſcend; tg their ſucceſſors, 
But the obligation to,repare damage affects the goods 


of thoſe, who, have done che damage, and conſequently 


deſcends to their ſucceſſors along, with the goods. 
XVII. Nations, which are conqueted in — 
foreign enemy, are ſometimes reduced to provinces, or 
if they, continue to be diſtinct ſocieties, they are ſome- 
times compelled to receive ſuch. a form of civil go- 
vernment, or ſuch civil governours, as the conqueror 
thinks fit to, ĩmpoſe upon them. Theſe are che effects, 
which conqueſt in war produces in fact, whether the 
war is quſt or not. But ſome. of the plageſt principles 
of the law of, nature. will ſerve to ſhew us, that con- 
queſt in an unjuſt war produces ng; effects in right, 
Conqueſt is only the ſuppreſſing of 8,force, which 1 is 
uſed againſt us, by the: uſe of a ſuperiour force; on 


our ſide., But all unjuſt, war is only; the, uſe of unjuſt 


force: and the law of nature gives no effects of right 


to, unjuſt force, though it ſhould, happen . 


tive ay ewe, * all ub 


riour to the force, which is oppoſed to it. 
We might perhaps find reaſon to — — other 
wile, upon this queſtion ; if there was any purely poſi- 


; Wars, or how- 
ö ever 
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ever Ul leletnn {wars} were rendured entermlty Judg un 

to their effects, 8 — —— 

whatever they ean get into their poſſeſſion in 

wars, whether they are internally juſt or not. But we 

have already proved, that there is no ſuch law. And 

certainly ths offs, which conqueſt even in an unjuſt 

war ſometimes produces in fact, may be accounted for 

without ſuppoſing, that all nations have ever eſtabliſh- 

ed ſuch a law by general conſent. The deſire of power 

or of profit leads the conqueror to get whatever he can 

into his poſſeſſion, and to keep whatever he has gotten: 

The vanquiſhed" nation ſubmits to his will, becauſe it 

ij not able to male an effectual reſiſtance. And if 

neutral ſtares do not find, that their intereſt is concern- 

ed to ſtop the growing power of the conqueror, they 

re not likely to hazard their own ſafety and the lives of 

their members, by engaging in the quarrel of the van- 

quiſhed nation and affiſting it to repel or to throw off 

his unjuſt vfurpation. Thus the ambition or the avarice 

of one party, the'weakneſs of another, and the caution 

of a third, will explane the events of conqueſt, with- 

out SRI that any purely poſitive law of nations 
has given'the-conqueror a right to dominion, has oblig- 

ed the vanquiſhed ſtate to ſubmit to him, and has re- 

ſtrained all other ſtates from affording it relief. | 

XVIII. The fame principles may be applyed t to What ef- 

conqueſt univerſally ; even though it is obtained in a may rn __ 

juſt war. We cannot ſay, that a conqueror can have ſioned by 

no right of civil dominion ; merely becauſe he comes 3 = 

in by force at firſt; and continues to hold his power war. 

by force alter ward. If he has ſuch a right ariſing 

from ſome other cauſe, the law of nature will allow 

see C. IX. f I. V. © Ibid. 5 XI. 
Uu | him 
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him to malte uſe of force to ſupport it, when any op 


poſite force would otherwiſe hinder. it from « 
Place in fact, and will not dae the right merely be 
ſupported. But we certainly may fay, 


chat no ſuch — wife out of. mere... conqueſt. 


; Though the law of nature allows either ſtates or indi- 


viduals to bring their rights into execution by force, 


when they cannot be brought into execution by any 
other means; yet this law does not produce any right 


out of mere force, though it happens 8 
to the force, which is oppoſed to it. 

But where a war is juſt on the — 
queror, he has a right to require reparation of dama- 
ges; and he has a farther right to puniſh the nation, tha 
did the injury, which occaſioned the war, if tlis in · 
jury proceeded from any public malice or hurtful diſpo- 
ſition. And though mere conqueſt could give him no 
right of civil dominion over the vanquiſhed nation, 
yet . it. may. ſtill be a queſtion, whether ſuch a right 
will not ariſe out of e to n ee 
to inflict puniſhment. _ 

There is but little — to be eee 
principal topics, from which Mr, Lock argues in this 
queſtion. He contends, that thoſe members of a ſtate, 
who do not actually concur in the wrong, which 1s 
done by the governours of it, are neither liable to pu- 
niſhment, nor obliged to make reparation of damages; 
but that the puniſhment and the reparation gught of 


right to be confined to the governours, and to their 


direct and immediate aſſiſtants or abettors. As far a 

the members of a ſociety are to be puniſhed indivi- 

dually, we muſt neceſſarily grant, that this opinion i 
n V. II. p. 226. 


true. 
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Mr. Lock contends farther, er even — | 
bers of a ſtate, Wh * — dend nabe 


J 


paration. of damages: becauſe; nature, which, willerh 
as much as may be the ,, preſervation. of children, 
has given their children a right to their land or other 
goods.” But the law of nature, as we have ſeen in an 
ther ? place, knows nothing of any ſuch indefealible 
right in children to inherit the lands or other goods of 
cheir parents. Or even if we were to ſuppoſe, that the 
law of nature has eſtabliſhed a right of inheritance, et 
25 long as the parent lives, the children can have only 
tancy. of ſucceeding to his goods, whether 
thoſe goods, are moveable or immoveable: becauſe a 
nght of - inheritance is only a right of the heir to take 
death. Since the parent therefore will leave no 
his life-time, the childs right of inheritance will fail; 
that is, it will have no right to inherit any thing. Thus 
the childs right of inheritance can never be urged to 
»See B:II, C. IX. XIII. oV. II. p. 226. PSee B. I. C. VII. IV. 


goods, 


2 


BEF REPS? 


d⸗ 


c — of inheritance: way On een Wi N 
But as no uſe can be made of theſe principles 
we have no occaſion to uſe them, in ſhewing, oO 
conquerors demand to have his damages'repartd; wil 
not be ſufficient to give fim civil dotniniott over the 
vanquiſhed ſtate without the conſent of the people. The 
damages muſt be unuſualſy great, if the vanquiſhed 
ſtate is not able to ſatisfy the Conquerors juſt demands 
in money, or in moveable goods; or in both together, 
And'if ir is able to make him repatati by ſuch pay- 
ments as theſe, he has no farther” claim to any pro- 
perty im the lands of mene to 
any' right over their perſons. enn e 
Mr. Lock indeed maintains, not bnby dar be da · 
mages of an unjuſt war, will ſeldom *be High enough 
to give the —— demand upon the land of 
the vanquiſhed people, but that it is impoſſible for his 
Juſt demands to amount to the value ef all their land. 
The calculation has ſomething very extraor 
which makes it deſerve the readers notice. This write 
ſets the whole amount of the damage, that cat poſſibly 
have been ſuſtained by the conquering natiotm, at five 
years product of its land. For a war ſeldom conti- 
nues longer than five years, and if it ſhould have con- 
tinued longer, we cannot ſuppoſe the enemy to hae 
deſtroyed the whole product of the land every yea. 
But there are two general articles left out of this ac- 
count in the firſt inſtance. A juſt war is ſometimes 
made to obtain reparation of damages, that have been 
done by che enemy AA the war _ and theſe 
Ss AE. p. 228. Ys 3 93 | 
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duct of the conquerors. lands, ö — 
the war. And from whatever other juſt cauſe the war 
night begin aon the part of the conqueror, he has d 
right. to reparation, not only for the damages, which | 
he ſuffers, but likewiſe for the expences, that he makes 
in it. Beſides theſe two general articles Mr. Lock 
count, whick are ineluded in the damages, that are 
by the perſians, Rome by the gauls, or Corinth by 
the romans ; the loſs of ſive years: product of the 
knds of the inhabitants would have born ar very 
ſmall proportion to the: loſs, which theſe ſtates had 
capital city; and the damage, that is done to the ſtate 
of a public war, in order to ſee what effects of right 
theſe damages may produce, we are to conſider not 
merely what is likely to happen to ſuch large ſocieties, 
a mankind ate commonly united into at preſent, but 
vbat might poſſibly happen either in theſe, or in ſuch 
ſmall ſtates, as ſubſiſted formerly, and as may ſubſiſt 


them, he ſays, is fantaſtical and imaginary, nature has 

put no value upon them, and conſequently they are of 

no account by natures ſtandard. It muſt be confeſſed 

here on the one hand, that the value of money is ima- 

Binary; and yet ee e weer do che common 
Vol. II. 1 2 0 


benſe 


wealure of the like ſort at nothing; for the value of Y 


ed by his ovn fancy to value either of them atthe rat 


: — nation, if we ſhould rob its mint or its treafy- 


lue that any thing can have, muſt be itmaginary, when the 


ted by natures ſtandard, we muſt conſider, not only 


ther it has any real uſe at all. For the law of nature, as 


real uſe: to the owner; whether its uſes ate derived 


any other accident. A tranſparent ſtone or a maſs of 


7 at any value all: if he keeps the ſtone or the meta], 
they will be of no uſe to him; and if he is diſpoſed to 


3 
las of nature would not charge us with doing any da. 


ry, becauſe the value of money is imaginary. All the va. 


thing itſelf. is in its on nature of little or no real uſe; 
The value therefore of money, conſidered merely az 
metal, is imaginary ; becauſe little or no real uſe can 
be made of this metal. But if we would determine 
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whether it has any real uſe in itſelf, | but likewiſe whe- 


from the nature of the thing itſelf, or from the labour 
of mankind, or from their general conſent, or from 


yellow metal, are not fitted by nature to anſwer any 
beneficial purpoſes: thus far therefore they are worth 
nothing in natures account. If the owner ſhould be 
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of twenty oxen, or of eighty quarters of wheat, this 
would be only an imaginary value; and the law of na 
ture would take no notice of it, as long as this fancy 
was peculiar to himſelf, and no one elſe was led by the 
like fancy to rate them at the ſame value with him, or 


part with them, no body will give him any thing for 
them, that will afford him any real benefit. But if man- 
kind in general have the ſame fancy, that he has, and 
are led by it to rate the ſtone or the metal 1 2 K 
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be nes then — a e it is ſtill 


tion of them to the purpoſes of human life, by this ac- 


calls of nature; but if he is diſpoſed to part with them, 
the value, which mankind have agreed to ſet upon 
them, will enable him at any time to procure a dwell- 
ing, food, clothing, phyſic, and whatever elſe he wants, 
in exchange for them. Beſides the loſs of money or 
other treaſure of the like ſort a nation may ſuffer much 
more damage in war, than the deſtruction of the bare 
product of its lands for as many years, as the war con- 
tinues. Goods, that have been manufactured, are of 


woollen or linnen cloth; we ſhould not eſtimate the da- 
mages done according to natures ſtandard, if we were 
to ſet them no higher than the original value of the 
wool or the flax, that was uſed in making the cloth. 
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de For nature in theſe and in other inſtances ſets a price 
rate BI upon the labour of the manufacturer: and the value of 
this his labour is in moſt inſtances vaſtly greater, than the 
m. value of the original materials, as they came out of the 
ancy WH hands of nature. Wool indeed is the immediate 
the product of the live ſtock of the landholders, and not of 


the land itſelf. But Mr. Lock has omitted this whole 
article of live ſtock in his account: for certainly the 
d to damage, that is done in war to the oxen, horſes, ſheep, 
for WF or other animals belonging to the members of a ſtate, 
is not included in the damage, that is done to the year- 
y product of their land. Amongſt other goods, that 
xe of more value, than the materials, out of which they 


are 


much more value, than the ſimple” materials, out of 
which they were made. If the enemy has deſtroyed 
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imaginary! in its origin, becomes real, in the applica- - 1 


cdent of its being general. The jewell or the gold, i 
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ſtores, houſhold furniture, inſtruments of huſbandry 
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made, we may reckon ſhips of all ſorts and 


and the tools and other neceſſary utenſils of manufac. 
turers and artificers. When timber, that was growing, 
is deſtroyed in war; the damage, tliat is done, does not 
come under the notion of a loſs of the yearly produt 


of che land: timber is indeed the product of land; but 
not the yearly product of it: a war of one year may 


waſte the product of twenty or of forty years in timber. 
The plundering of a city, even though the buildings 
are not deſtroyed, will occaſion a farther damage to the 
ſtate, than the mere loſs of goods: the labour of its 
manufacturers will be ſtopped; and more than five 
years time may be neceſſary to bring them together 
again, and to ſupply them with materials and inſtru- 
ments for working. Add to all theſe the immediate 
damage, that is done to a ſtate by putting a ſtop to 
its foreign trade, and the conſequent damage, that it 


will ſuffer, if the trade, in which it was engaged, ſhould 


in the mean time take a different courſe and the ſtate 
ſhould wholly loſe it. After Mr. Lock has thus ſet the 
damages of war too low, he goes on to ſet the value of 
land as much too high. He rates the value of land at 


an hundred times the value of one years product: and 


conſequently, if one years product is worth three rents 
of the land, the land itſelf muſt be worth three hun- 
dred years purchaſe. Nay, what is ſtill more extraord- 


nary, this is the value, that he ſets upon the reverſion 


of land: for he does not apply this caleulation to ſhew, 
that the preſent poſſeſſors of the land cannot be dif 


ſcized of it for damages done; but that the poſterity of 
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NATURAL. LAW. 


9 of a war, ſnould have ſuffered all 
theſe damages, in the courſe of it; yet certainly there 
is a poſſibility of its ſuffering ſo many of them, as may 
make the demand of reparati n fall very little ſnort of 
the value of the enemys land. But ſuppoſe the value 
omg to be equal to the value of the land. of 
the conquered . people; yet the conquerors, demand 
would give him no immediate right to civil dominion, 
The tate, that he has ſubdued, is at liberty to transfer 
its land to other purchaſers ; and if it can raiſe money 
enough by this means to pay for the damages, that ĩt 
has done, the demand of the conqueror is at an end. 
Or if he ſhould ſeize upon the land for the reparation 
of damages done; the conquered people are not obliged 
to ſtay upon it and to ſubmit themſelves to his will: 
they may either continue united and ſeck a new habi- 
cation ; or they may diſperſe by mutual conſent, and 
become members of any other ſocieties, that are will- 
ing to receive them. The diſtreſs. of a ſtate, that has 
done any great damages, and is compelled by conqueſt 
to repare them, may make ĩt more eligible for the peo- 
ple to receive the conqueror for their civil governour, 
than to try any other expedients; even though the de- 
mand of the conqueror for theſe damages ſhould not 
amount to the value of their lands. * Such a conſent of 
the people, though they are driven to it by diſtreſs, 
would be binding upon them: for it is not a conſent 
that l extorted by unjuſt force: the conqueror was do- 
ing only what he had a right to do; and a conſent, 
which follows from the uſe of force, if the force was 
juſt, is binding, Thus conqueſt in a juſt war may be 
See B. I. C. VI. $ XV | ts x; 
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y. unlikely, that a nation, which is 
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Fer erf de es geren jul dee wer, 
tion farther than this, and ſuppoſe, what is next to im- 
poſſible, that it amounts not only to the value of the 
land, but hkewiſe to the value of the perſonal ſervice 
of the ſeveral” members of the ftate 3 ſuch a demand 
might give him private deſpotiſm over the individu- 
als: but this right of the conqueror inſtead of produ- 
Cing civil dominion would put an end to the ſtate: the 
ſeveral' members of it will thus become a family of 
ſlaves, but the collective body will not be a civil ſociety. 
To change this family of ſlaves into a ſtate, the con- 
queror muſt manumiſe them, and they muſt conſent 
both to form themſelves into a civil fociety, and like- 
wiſe to accept of the terms, which he offers them, 
when they are thus united, of allowing him to have 
civil power over them, in return for bare ung li 
berty, which he grants them. 

The puniſhment of a ſtare, like the piniſhnen of 
an individual, conſiſts in inflicting ſome evil upon it in 
order either to correct a diſpoſition of doing harm, 

which has appeared from the harm, that'it has already 
done, or to prevent the ſame diſpoſition from breaking 
out again in doing the like harm. Amongft the ſeveral 
ways of puniſhing a ſtate, * ' Grotius, as we have already 
hinted, mentions the diſſolution of it. And there ſeems 
to be no room to doubt, but that a ſociety of men, 
who were united for better purpoſes, may poſlibly 
have ſhewn by their conduct, that, as long as they con- 
dinue to act with a joynt force, other ſtates can have 
no effectual ſecurity againſt the harm, which they are 
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duals, who compoſe that fociety. If ſuch a caſe ay this 
ſhould ever happen, we cannot reaſonably doubt about 
the natural right of mankind in general, and ef the 
neighbouring ſtates in particular, who have been more 
immediately injured, to diſſolve the union, from which 
they have ſuffered harm already, und are likely, if it 
continues, to ſuffer more. Or rather the focial com: 
pat will be diffolved in right; when che ſtars is thut 
become a band of robbers : and we cannot reaſonably 


23 this the conqueror, inſtead of acquiring civil domi- 


likely to ſuffer: from'the' evil -diſpoſition'of the indivi- 9 ö 


queſtion, whether the law of nature will allow other 
ſtates to diſſblve'a compact in fact, which the ſame law 


tf nion over the ſtate, puts an end to the exiſtence of it. 


„ue ſtate before it was diſſolved, continue ta live near 
H. ene another; they will have the ſame opportunity of 
ating together, after the diſfolution of the ſtate, that 
they had before. There is therefore no way of diffol- 


ment upon the individual members. But no punifh- 
ment can juſtly be inflited upon each of the members 
individually without diſtinction, unleſs all and each 


aely concurred, in the general crime of the ſociety: 
the conſent, which they have remotely and indirectly 
ziren to the acts of the public in the focigl compact, 
though it obliges all and each of them to the 
damages, that the ſociety does, will only make the 
whole body collectively and not the ſeveral members 
ndividually. hable ty. puniſhment, The uit mem. 
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have actually aſſiſted, or have directly and immedi- 


ring a ſtate effectually without inflicting ſome puniſhs 
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cCiety ſubſiſted, would be veſted in the ſocie 
dete individual proprietors thus loſe them, dach de 
conqueror could not juſtly ſeize 


his own by occupancy —— — 
cCiety to all the lands of its territory, that have uo 
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private owners, ceaſes, when the ſociety is diſſolved : 
the conquering, nation therefore may acquire pro 

by occupancy in the lands, of which the guilty mem- 
mn Ry deprived, and may grant theſe lands to 


5 to colonies of huſbandmen, manufac- 
turers, e or to the army, which it employ- 


ed in making the conqueſt. But no ſovereign power 
over the ſtate, that was diſſolved, or over the innocent 
members of it, is acquired by this means. Though the 
remaining inhabitants of the conquered country ſhould 
Incorporate into a civil ſociety with the new colony, this 
union is made by conſent; and neither the leader of the 
conquering army nor = one elſe can acquire civil 


re, new ſociety wichen nnen 


73 Got ſays ee FR a vanquiſhets nation, dich 


Foes deſerved ſuch a puniſhment, may be made a pro- 


vince to the nation, that has ſubdued it. 


But our au- 


with the nature of a civil ſociety be reduced to the con- 


dition of a province without its own conſent,” The weak 

condition, that it has brought itſelf into by ſupporting 
an unjuſt war, the diſtreſſes, that ariſe from being com- 
pelled to make reparation of damages to the conqueror, 
8e L. II. C MI. VII. Ser c. 
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treaſure, or its-arms, or its ſhips of war, may induce 
the people to conſent to become a province of the con- 
quering nation: but without their conſent the con- 
queror has no right to make the yanquiſhed ſtate u 
province; becauſe he has no right to compel the peo- 
ple to abide by their ſocial compact, and to continue 
united in one body. It will indeed be a bad alternative, 
when the people muſt chuſe either to become a pro- 
vince, or to diſſolve their ſtate by mutual conſent. But 
as they will always be at liberty to chuſe the latter part 
of the alternative, the conqueror can never acquire any 
right over them as a collective 1 of men without 
their own conſent. 
Upon the whole, though 3 deſpotiſm may 
ariſe immediately out of damage done or out of pu- 
niſhment inflicted, without the conſent of the individual, 
who is brought into a ſtate of ſlavery; yet civil deſpo- 
tiſm or ſovereign power over a ſtate cannot be pro- 
duced by the ſame cauſes without the conſent of the 
collective body of the ſtate. For the ſeveral parts or 
members of a ſtate, are kept together only by a com- 
paſt, in which none beſides themſelves are parties. 
And ſince a right to obtain reparation, where a ſtate 
has done damage, or to inflict puniſhment, where it 
has committed a crime, does not make the perſon, who 
has this right, whether it is an individual perſon or the 
collective perſon of another ſtate, a party in that com- 
pact ; his right to obtain reparation or to inflict 
puniſhment cannot produce a right to inſiſt, that this 
compact ſhall be obſerved, and that the members of 8 


7 See B. I. C. xx. FLV. 
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